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A New Design for the Journal 


hroughout its 57 years of publication, the design of 
The Florida Bar Journal has changed, as these 
photographs of past covers illustrate. As you leaf 
through this October issue, you will notice another 
difference in its design. However, even with this new look there is 
no change in the goal of the content of the Bar Journal—“to 
advance competence and public responsibility of lawyers.” 

In contemplating a new design, the editorial staff did not 
want to choose an incompatible style that would be unsuitable 
for a legal publication or its readers. 

For this new look we brought together outside consultant 
Jerry Kidd, with his artistic interpretation of contemporary 
graphics, and staff artist Judy Nable, with her seven years of 
caretaking the Bar Journal! month after month. Their 
experience and knowledge of magazine design are blended in 
this October issue along with the understanding and apprecia- 
tion that the editorial staff has gained over the years for what 
Florida lawyers want in their professional publication. 

We hope our readers like the new look and find the different 
typeface easier to read, but most of all hope our readers find 
all that you may have liked about the Journa/ still here. We 
regard the Journal as an old friend with new clothes—still a 
reliable source of information presented in a more 
contemporary style. We hope our readers will think so too. 


—The Editors 
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TAKE A CLOSER LOOK AT 
WHY OVER TWO-THIRDS OF 
THE FORTUNE 100 RECEIVE 
HEALTH CARE COVERAGE 
FROM BLUE CROSS AND 
BLUE SHIELD PLANS.* 

The world’s most successful 
businesses depend on us for 
their health care needs. They 
know that for affordable premi- 
ums and quality benefits, you 
simply can't beat Blue Cross 
and Blue Shield. 

Whether youre interested ina 
fully insured plan or a self-funded 
plan, Blue Cross and Blue Shield 
of Florida can provide you with 
it. We offer the largest range of 
health care options available. 
And they re all designed to give 
you quality health care at an affor- 
dable — We are totally com- 
mitted to keeping health care 
costs down, and we have imple- 
mented many cost containment 


ealth care coverage, take a closer 
look at Blue Cross and Blue Shield 
of Florida. And you'll be fortunate, 
too. Give us a call today. We're 
listed in the Yellow Pages. 


*Source: Blue Cross and Blue Shield Assns. 
Chicago, Illinois. 
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Take A Closer Look. 


President's Page 


by William O. E. Henry 


The Florida Bar is governed by the 39 
members of the Board of Governors in 
accordance with the Integration Rule 
and Bylaws approved by the Supreme 
Court of Florida. Thirty-four are elected 
by Bar members in each of the 20 judi- 
cial circuits of Florida, with more than 
one representative from the circuits with 
the most Bar members. Nonresident Bar 
members also elect a nonresident to the 
Board. 

The other four Board members are the 
presidents and presidents-elect of The 
Florida Bar and of the Young Lawyers 
Section. The president-elect of The 
Florida Bar is elected by all of its 
members and becomes president for a 
year following one year as president- 
elect. The president-elect of the Young 
Lawyers Section is chosen by the Board 
of Governors of the Young Lawyers 
Section and serves as a member of the 
Board of Governors of The Florida Bar 
during his year as president-elect and 
also during his year as president of the 
Young Lawyers Section. 

If more than one candidate qualifies 
for a particular seat on the Board then 
the office is filled by secret mail ballot 
sent to each Bar member in the circuit 
(for president-elect, to all members of 
The Florida Bar; for nonresident 
member, to all nonresident members). 


Members of the Young Lawyers Section 
Board of Governors are elected by mail 
ballot by all Bar members 36 years of 
age and younger in the applicable 
judicial circuits. 

This electoral system has resulted in 
representative government, as this article 
will demonstrate. 

I am in my sixth consecutive year on 
the Board of Governors, and there is 
only one other Board member remaining 
who began service with me in 1978. 
However, one member who began 
service in 1982 previously served three 
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two-year terms between 1968 and 1974. 

Twelve members of the Board are new 
and began their service when they were 
sworn in on June 18, 1983, at the 
convention of The Florida Bar. In prior 
years it was not uncommon for a Board 
member to serve three or more two-year 
terms but in recent years it has become 
rare for a member to serve more than 
two terms. 

Board members come from various 
size law firms. There are seven sole 
practitioners. Six are from firms with 
two to five lawyers, six from firms with 
six to ten lawyers, 11 from firms with 11 
to 20 lawyers, five from firms with 21 to 
40 lawyers, and four from firms with 
more than 40 lawyers. 

The youngest Board member is 31 and 
the oldest 66. A majority of Board 
members are in their 40’s but two are in 
their 60’s, nine are in their 50’s, and six 
are in their 30's. 

Nine law schools are represented on 
the Board although some members have 
post-graduate degrees from other 
schools. The University of Florida Law 
School leads with 24, followed by the 


University of Miami with five, Stetson 
University with three, Florida State 
University with two and one each from 
the University of Connecticut, Harvard 
University, Mercer University, George 
Washington University and Yale 
University. 

A majority (21) were born out of 
Florida but 11 of those attended high 
schools in Florida. New York leads with 
seven, followed by two each from 
Georgia, New Jersey and Pennsylvania, 
and one each from Connecticut, 
Czechoslovakia, Illinois, Indiana, 
Kentucky, Massachusetts, Michigan and 
Utah. 

All but three are married. They have 
from one to seven children. Only one of 
them has as few as one and only one of 
them has more than four. Both 
presidents-elect reported at the June 
1983 Bar convention that their wives 
were expecting. 

There is one Board member who is a 
woman. In the 33 years of The Florida Bar 
there have only been three women 
members of the Board. There will be more 
in future years. There are now six women 
serving on the Board of Governors of the 
Young Lawyers Section. 

Members of the Board engage either 
in general practice or in a wide range of 
specialties, striking a balance between 
trial practice and office practice. The 15 
members participating in The Florida 
Bar Designation Plan have designated in 
one or more of the following areas: 
Administrative and Governmental Law; 
Antitrust and Trade Regulation; 
Appellate Practice; Bankruptcy; 
Corporation and Business Law; Criminal 
Law; General Practice; International 
Law; Marital and Family Law; Real 
Property Law; Tax Law; Trial Practice- 
General; Trial Practice-Personal Injury 
and Wrongful Death; and Wills, Estates 
and Estate Planning. 
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Nine members stated that they 
engaged in commercial litigation, the 
largest number in any single specialty, 
but all of these members did not limit 
their practice to that specialty. 

Nine Board members have qualified 
under The Florida Bar Certification 
Plan, one in Tax and eight in Civil 
Trial. 

Board members engage in a wide 
range of hobbies and recreational 
activities with golf and tennis leading, 
followed by jogging/ running, fishing, 
hunting and snow skiing. Other activities 
include racquetball, camping, reading, 
swimming, travel, flying, stamp 
collecting, dancing, sailing, weaving, 
photography, bowling, painting, 
handicrafts, skeet shooting, 
woodworking, gardening and hiking. 

More than 70 percent of the Board 
members previously served as president 
of their volunteer bar association. This 
would suggest that voluntary bar 
association service is the best avenue to 
Board membership. I am encouraging 
section leaders to seek Board 
membership. 

Board service requires an average of 
20 to 30 hours a month and even more 
if you have significant committee 
leadership responsibilities. The president 
and president-elect duties require still 
more time. Board members are not paid 
for their service nor are they reimbursed 
for their travel and other expenses. Still, 
most Board members find the service 
highly rewarding. 

Board members devote an average of 
10 to 25 hours a month to community 
service. One has served as mayor of his 
city, and most have served in leadership 
positions in their civic and religious 
organizations. About one-third have 
prior military service and several have 
participated in some form of 
governmental service. 

With this diversity you can see why | 
strongly feel that the interests of 
individual members of The Florida Bar 
are well-represented on the Board of 
Governors. No matter what your 
particular interest you will find one or 
more members who share your views. | 
urge you to let your representative(s) 
know what you think. BI 


IF YOU'RE OVER 64 


OR KNOW SOMEONE WHOIS, 
YOU SHOULD KNOW ABOUT 


City 


Name 
Address 


ROYAL REGENCY. 


Planned especially for active peo- 
ple over 64, Royal Regency of 
Winter Haven is a retirement com- 
munity where you can enjoy Flor- 
ida living at its best. Independent, 
with the peace of mind and all the 
advantages of life care. 

Royal Regency has a beautiful, 
secure and carefree environment 
with many exciting activities and 
recreational facilities. 


* Good times with good friends 

- Gardening areas for flowers and 
plants 

* Housekeeping and maintenance 
service 


* Alovely dining room with waiter 
service 


* 24-hour security service 


* Asoon-to-be-opened licensed 
health care center 


Best of all, Royal Regency is one of 
the first life care communities to offer 
families the financial advantages of a 
refundable entry fee. 

Find out more about how you or 
those special people in your life can 
enjoy retirement living to the fullest. 
For free, complete information with- 
out any obligation, call us today toll 
free in Florida, 1 800 282-4846. 


State 


Zip 


Telephone 


Aw M of WINTER HAVEN. 


Suite 114 * 200 Avenue “K” Southeast 
Winter Haven, FL 33880 + (813) 293-1603 
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Tell me more! Please send free information on why active 
people over 64 love living at Royal Regency of Winter Haven. 


ROYAL REGENCY 


10/83K i 
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by John F. Harkness, Jr. 


At the recent annual meeting of the 
American Bar Association I attended 
what is termed a “presidential showcase” 
program. It was a specialized program at 
which several sections and committees 
joined together to discuss a topic of 
mutual interest. This particular showcase 
was entitled “The General Practitioner 
and the Organized Bar.” 

It is interesting to note which entities 
organized this program. It was a 
combined effort of the Section of 
General Practice, Section of Economics 
of the Practice of Law, Section of Liti- 
gation, Young Lawyers Division, 
Standing Committee on Bar Activities 
and Services, and the Task Force on the 
General Practitioner and the Organized 
Bar. I mention these entities because it 
shows an across-the-board concern of an 
ever growing problem in our profession. 
Indeed, the appointment of the special 
task force is a realization and 
commitment by the ABA to assist the 
general practitioner. 

Recently the American Bar Founda- 
tion conducted a survey and found that 
almost 80 percent of lawyers in private 
practice are solo practitioners or they 
are in firms of less than nine lawyers. In 
the most recent survey of The Florida 
Bar, conducted in 1981, it was reported 
that 85 percent of our attorneys are 
either in solo practice or in firms of 
fewer than 10. By far, this group 
comprises the vast majority of attorneys. 

This group has special problems and 
concerns. It’s a group that is particularly 
affected by a recession. Sole 
practitioners have little control over 
outside economic forces that affect their 
practice. 
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Identifying the Problems of Solo 
and General Practitioners 
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This is one reason the ABA Board of 
Governors established its task force. The 
task force is charged with the responsi- 
bility of examining the problem and 
trying to develop solutions. There will be 
a series of regional programs around the 
country to examine both the problems 
and potential solutions. It is anticipated 
they will look at these problems both at 
the state and local bar level. 

A cursory examination of the number 
of articles concerning this subject shows 
some of the problems are: the impact of 
a recession on the general practice; the 
cost of maintaining and/or establishing 
an office; the effect of competition, 
including national firm competition; and 
the importance of using economical 
ways to manage an office through the 
efficient use of equipment and personnel. 

Ever present in any discussion of 
practitioners’ concerns is the 


“oversupply” of attorneys. | have heard 
many debates and have read many 
articles about the “oversupply” of 
lawyers, yet there doesn’t seem to be an 
answer. The only answer seems to be to 
increase the demand for attorney 
services. There does not seem any 
practical or rational way to limit the 
number of attorneys. 

Besides the competition from this 
“oversupply” of lawyers, there is always 
the competition from legal clinics and 
from nonlawyers who are engaging in 
areas that were traditionally serviced by 
attorneys. Some attorneys have found 
that the formation of group legal 
services and participation in prepaid 
legal service plans are partial solutions. 

In the forthcoming months you will be 
receiving a Florida Bar membership 
survey. This survey will be limited to 
biographical and economic questions. In 
the past we have asked questions about 
The Florida Bar and will do so again at 
a later time. 

We currently need to receive updated 
demographic information in order to ° 
plan programs that will assist the solo 
practitioner and the general practitioner. 
We hope to work with the General 
Practice Section as well as the 
Economics of Law Practice Section on 
devising programs for the next two 
years. 

We will keep you informed about the 
ABA task force, and meanwhile solicit 
any comments you might have 
concerning specific problems facing solo 
and general practitioners, be they 
legislative, procedural or judicial. Only 
by identifying the problems can we 
confront them. BJ 
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More Than Ever Before— 
The Research Group. 


Here’s why: 
Quality—More than 80 of the 100 cases we handle each week come from satisfied clients. 


Experience — 14 years; 55,000 cases; over 50 specialized attorneys capable of handling all areas of 
the law. More than 1000 Florida cases completed for Florida attorneys. 


Capability—Briefs and memoranda tailored to your needs; fast turnaround. 
Library—Complete in-house facility supplemented by the University of Virginia Law School Library, 
one of the finest in the nation. 


To discuss your case and receive a cost estimate at no obligation, telephone toll-free (800) 446-1870 
or write us outlining your needs. 


The Research Group 
P.O. Box 7187 
Charlottesville, Virginia 22906 


Finds Guidelines Restrictive 

The membership of The Florida Bar is 
entitled to and should therefore be given 
the opportunity to audit or participate ina 
debate respecting the nature of The 
Florida Bar Journal and its future. 

The board of editors of The Florida Bar 
Journal, as | understand it, are attempting 
to formulate “guidelines,” in retrospective 
justification of decisions which they have 
heretofore made and to characterize the 
nature of The Florida Bar Journal and 
guide it into the future. 

As editor of the Workers’ Compensa- 
tion Section column, The Florida Bar 
Journal, | have had the opportunity to 
examine the “Guidelines for Journal 
Columns and Articles,” which have not 
been given sufficient airing to the member- 
ship of The Florida Bar nor been exposed 
to the requisite debate—but which are 
nevertheless to be subjected to “final 
action” in September 1983. 

The proposal that the articles be limited 
to a given number of pages, that they be 
typed on 84” by I1” paper or double- 
spaced with certain margins, are clearly 
editorial proposals and, whatever cavil 
may arise from an exotic author or two, 
seem not objectionable. 

Limitation upon the number of section 
columns is uncomfortable, or might be; 
but the criticism of such a proposal should 
be simply on judgmental grounds, i.e., 
section columns are not as important as 
other portions of the Journal, or they are 
as important, or they are more so. 

But certain of the “guidelines” to be 
finalized in September 1983 are both 
frightening and unjustifiable. A citation 
may help in the justification of this 
opinion: 

Columns may address issues and not malign 
individuals, institutions, or agencies. Editori- 
alizing should be kept to a minimum with the 
emphasis on constructive suggestions for law or 
procedural reform. Reference toa court opinion 
should be stated: “The court wrote. . . .” etc. 

Analysis and opinion should be identified as 
such; should come after the legal issues are ex- 
plained; and should be accompanied by suffi- 
cient legal authority on both sides of an issue to 
enable a reader to assess the author's opinion. 


Notwithstanding the solecisms or syn- 
tactical problems posed by that “guide- 
line,” it is on other and independent 
grounds highly objectionable. 
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Criticism of a legislative scheme, agency 
nonrule policy, a confusing judicial 
opinion, institutions or groups which do 
not abide by given legal norms, may all be 
considered to be “malign,” and in a few 
instances of which I have knowledge, have 
actually been so considered by members of 
the board of editors. Editorializing is, in 
this context, either proscribed or con- 
strained to minimal effect, even as it may 
be considered a synonym for the expres- 
sion of opinion; sucha proscription or con- 
straint borders on the bizarre in a field of 
human activity where language and the ex- 
pression of opinions are the only materials 
with which we have to work—both in 
terms of our activities and the objects in 
respect of which we exercise ourselves. One 
man’s “constructive” criticism, is another 
man’s “malign” opinion. It ought to be no 
business of the board of editors to censora 
section article because the board of editors 
or members thereof consider the 
suggestions in that article not to be “con- 
structive.” To straight-jacket a writer by 
requiring that any reference to a court 
opinion must be stated “The court 
wrote. . . .” [sic] is to impose not only a 
starchiness and Procrustean format upon 
authors, but it would clearly have barred 
Karl Llewellyn and Fred Rodell from 
writing for The Florida Bar Journal. 

The second part of that guideline 
requires that analysis and opinion should 
be identified as such, should come after the 
legal issues are explained, and should be 
accompanied by sufficient legal authority 
on both sides of an issue to conduce to 
reader assessment of the author's opinion. 
To the extent that such a requirement 
parses, logically or linguistically, it is 
obviously bad. The dichotomy of 
“analysis” and “opinion” is a doubtful one. 
That either or both must be “identified as 
such,” presupposes that authors of section 
columns are dealing in quantum 
mechanics or botany and may divurge 
from such scientific undertakings to 
indulge themselves in some peripheral or 
epiphenominal activity called “analysis” or 
“opinion.” This simply misses the whole 
point of law and how it develops... . 
The board further requires that these 
exotic exercises, “analysis” and “opinion,” 
must come after legal issues are explained; 
which assumes that neither of these 


pernicious ciruses will invade “legal issues” 
nor explanation of them. (The board’s 
epistemological assumptions are as 
mystifying as they are obviously exotic to 
the experience of lawyers, authors and 
editors.) 

Finally, the board’s “guideline” would 
enable the board to judge what is “suffi- 
cient” legal authority, and to require that 
such be tacked on to any article so as to 
balance “both sides of an issue.” (It is no 
business of the board of editors to assume 
that there are two sides to a given issue, nor 
for that matter what the issue is; and cer- 
tainly it is no business of an editor to 
require that an author attempt to retry a 
case or appeal by re-argument of the 
“issue” in a manner “sufficient” to satisfy 
the mind of the editor.) 

The subject “guideline” further assumes 
that readers cannot assess the author’s 
opinion without all of the foregoing ele- 
ments being somehow in place... . 

My major objection to the “guidelines” 
which are to be subjected to “final action” 
in September 1983, is not that they are 
invasive of free speech, stifling of 
imagination and innovation, censorious 
and therefore bad (all of which clearly re- 
flect my views), but that they are to be 
subject to “final action” in September 
1983! 

Before such a Draconian edict is 
imposed by the board of editors, these 
proposals should be subjected to 
widespread and fair debate. In all fairness 
to the board of editors, | probably would 
have made the same plea respecting the 
Nuremberg laws. 
Tallahassee 
Editor’s Note: 

The guidelines proposed by The Florida 
Bar Journal) News Editorial Board were 
distributed to all section chairmen for 
comment and were outlined in the 
September 1 issue of the News. Their 
purpose is to control printing costs, by 
basing space allocation on a formula using 
a section’s total membership as a measure 
of reader interest, and to encourage 
fairness and balance in opinions. 

Letters to the Journal are invited. They 
should not exceed 500 words and may be 
shortened to accommodate space 
availability. 


STEPHEN MARC SLEPIN 
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Delayed Appeals 
and Criminal Cases 


by William A. Haddad 


The General Rule: 
An Absolute Time Limit 

Unlike many other time limits 
prescribed by the Florida appellate rules,! 
the time limit for filing the notice of appeal 
is “jurisdictional.”? Consequently, the 30- 
day time limit} (15 days for the state filing 
an appeal in a criminal case)‘ is not subject 
to a motion for extension of time. 
Appellate courts have dismissed such 
appeals even when the trial court granted 
the motion for extension of time.5 The 
courts lack authority to grant such exten- 
sions, and orders purporting to do so are 
“ineffectual. 

The justifications for this seemingly 
severe rule are both legalistic and practical. 
The early case of Reed v. Cromer’ stated 
that the legislature had provided for 
certain time limits and this legislative func- 
tion could not be extended by the 
judiciary. More recently the time limit has 


been set by the Florida Supreme Court in 
the appellate rules. Whether legislative or 
judicial, the time limit is considered juris- 
dictional and may not be extended.* From 
a practical standpoint, the orderly 
administration of justice requires that 
there be an end to litigation. If the time for 
taking an appeal could be extended, there 
could be no reliance on the finality of any 
given judgment. 

Perhaps the ultimate expression of the 
jurisdictional rationale was set forth in 
Ramagli Realty Co. v. Craver. “A trial 
court has no power to extend the time for 
taking an appeal nor may it, even with the 
consent of the parties, amend its decree or 
judgment to take effect at a later date for 
the purpose of extending the appeal.” 
(Emphasis supplied) 

As Ramagli makes clear, jurisdiction 
cannot be conferred by consent and an ex- 
tension of time may not be indirectly 
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granted by redating the judgment. 

A reading of the above cases in isolation 
would tend to give the impression that in 
no case may an appeal be taken after the 
jurisdictional time has run. This is general- 
ly considered one of the few definite rules 
in a sea of legal uncertainties. Regrettably, 
a full knowledge of appellate procedure 
requires that the appellate practitioner be 
disabused of even this “black-letter” 
notion. There have evolved two notable 
exceptions when a delayed appeal is 
permitted—one in civil and one in criminal 
cases. 


Delayed Appeals in Civil Cases: 

Lack of Notice of the Entry of Judgment 
The policy consideration of finality of 

judgments is sufficient to overcome any 

argument that the time for appeal should 

be extended because of the negligence of a 

party (or attorney) in not timely filing a 
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notice of appeal. However, what if the 
losing litigant and attorney have no notice 
of the entry of the judgment until after the 
time for appeal has expired? Florida courts 
have recognized the unfairness of penaliz- 
ing the prospective appellant in this 
situation and have, in effect, allowed a 
delayed appeal. 

Kash N’ Karry Wholesale Supermar- 
kets, Inc. v. Garcia appears to be one of 
the first cases dealing with this issue. In 
that case, the losing parties’ counsel alleged 
that he had not received notice of entry of 
the judgment. Opposing counsel filed an 
affidavit that he had given notice of the 
judgment to the other counsel. The Second 
District Court of Appeal first addressed 
the procedural issue of what vehicle 
was available to attempt to obtain a 
delayed appeal. The court rejected the 
rehearing rule (Fla.R.Civ.P. 1.530). 
Rehearing motions must be filed within 10 
days after verdict. If the time for taking an 
appeal has expired, certainly rehearing 
time has expired. Rehearings are also 
directed at matters inherent in the 
judgment. Whether notice of a judgment 


has been given is a collateral matter occur- 
ring subsequent to the judgment. 
Therefore, a motion to vacate pursuant to 
Fla.R.Civ.P. 1.540 was declared the 
proper remedy. 

On the merits, the Kash N’Karry court 
found two problems. First, there was a 
factual dispute regarding actual notice. 
Secondly, assuming no actual notice, the 
court found attorney neglect in not 
periodically checking the docket to see if a 
judgment had been entered. The court 
speculated, however, that in light of 
accepted practices and amenities in local 
practice, any such neglect might be 
excusable. The cause was remanded for a 
factual determination of these two issues. 

In Woldarsky v. Woldarsky," the Kash 
N’Karry doctrine was crystallized. The 
court recognized the general rule that 
appeal time cannot be extended, but stated 
that an exception would apply if the judg- 
ment was rendered without notice or 
actual knowledge. In this case the trial 
judge could grant relief pursuant to Rule 
1.540 by vacating the judgment and re- 
entering it with a new date. Thus the appeal 
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time would run anew. The court found 
precedent in Fed.R.Civ.P. 60(b), the 
federal counterpart to Fla.R.Civ.P. Rule 
1.540. 

Woldarsky differs from Kash N’ Karry 
in one respect. In Woldarsky there is a 
clear statement that the trial court should 
develop a procedure for notice to attorneys 
without their having to ask repeatedly the 
clerk’s office whether a final judgment has 
been entered. Kash N’ Karry spoke of local 
customs as relevant, as did the Third 
District Court of Appeal in Bennett v. 
Halper.'2 Kash N’ Karry and Bennett were 
distinguished in Gibson v. Buice'3 in which 
it was undisputed that copies of the 
judgment had not been mailed to either 
attorney. However, there was a disputed 
allegation of oral notice by opposing 
counsel. The cases were distinguished as 
having predated Fla.R.Civ.P. 1.080(b)(1), 
which provides that a copy of all orders or 
judgments shall be transmitted by the 
court or under its direction to all parties at 
the time of entry of the order or judgment. 
Gibson found alleged oral notice no substi- 
tute for mandatory service under the rule, 
and reversed for entry of an order under 
Rule 1.540 allowing a delayed appeal. 

Generally, when it is clear that there was 
no notice or actual knowledge, the appel- 
late court mandates the granting of the 
Rule 1.540 motion to vacate.!4 But when 
there is a dispute, the trial court has 
discretion to make a factual finding.'5 The 
trial court will be understandably reluctant 
to find no notice when there is an affidavit 
that the judgment was timely mailed and 
when other counsel received notice.!® 

It is important to note that the above 
cases are carefully limited to situations 
when there is no notice or actual 
knowledge. Simple attorney neglect in not 
timely filing the notice of appeal is not such 
“mistake, inadvertence, surprise or 
excusable neglect” as would permit relief 
under Rule 1.540.!7 This is proper because 
any late filing of a notice of appeal is due to 
neglect. If late filing were a ground for 
relief, the time limit would be meaningless 
and there would be no finality of judgment. 

Several of the above cases speak of 
discretion of the trial judge in granting or 
denying the Rule 1.540 motion. Properly 
exercised, this discretion is largely in the 
fact finding area when there is a dispute of 
material fact regarding notice and actual 
knowledge. When an attorney neglects to 
file a timely notice of appeal when there is 
undisputed notice of the judgment, there 
should be no discretion to vacate the judg- 
ment. If some untimely notices of appeal 
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were permitted when notice of the 
judgment was provided, there would be a 
strong equal protection argument. 


Delayed Appeals in Criminal Cases: 
the Baggett Exception 
Perhaps because judgments in criminal 
cases are required to be rendered in open 
court,!8 there are not many cases dealing 
with lack of notice of entry of judgment. In 
White v. State’? an assistant state attorney 
claimed that he was not aware an order was 
signed until the time for appeal had 
expired. The transcript revealed otherwise 
and a delayed appeal was denied. The 
court pointed out that it was expressing no 
opinion on whether the (civil) Woldarsky 
doctrine was applicable to criminal cases.?° 
Notice of entry of judgment and 
sentence in criminal cases is not a problem, 
but other problems have been asserted as 
preventing a timely appeal. In the leading 
case of Baggett v. Wainwright, petitioner 
alleged that he had requested appointed 
counsel to appeal, that he was indigent, 
and that the trial judge informed him an 
attorney would be appointed. Later, 
petitioner was advised that the public 
defender was prosecuting the appeal, 
although the notice of appeal had not been 
filed. The Florida Supreme Court empha- 
sized that it was the defendant’s duty to 
initiate action leading to appellate review, 
but once done, “state action is shown when 
a responsible official in the state’s system 
of justice fails to take proper steps toward 
affording the necessary incidents of an 
appeal. . . ."22 The court went on to reject 
the state’s contention that a predicate to 
this delayed appeal should be a showing of 
arguable reversible error on the merits. 
Traditionally, habeas corpus petitions 
are filed where petitioner is confined at the 
time of filing the petition.2? However, the 
court in Baggett stated that the proper 
remedy for obtaining a delayed appeal was 
by filing a habeas petition in the district 
court of appeal with jurisdiction over the 
area where petitioner was confined at the 
time of sentencing. This is appropriate for 
two reasons. First, it distributes the work- 
load among the various district courts of 
appeal rather than requiring most writs to 
be filed in the courts with jurisdiction over 
areas with major prison facilities. Secondly 
any factual inquiry is made in the 
jurisdiction where the operative facts 
usually transpired, i.e., where the case was 
tried or the plea was entered. 
The Baggett court stated that if factual 
determinations were appropriate, a circuit 
judge could be appointed as a commis- 


sioner by the appellate court. One of the 
ironic footnotes of Florida legal history is 
that Baggett himself was denied a delayed 
appeal after the commissioner’s report 
ordered by the Supreme Court,*4 although 
the Baggett case established the right to a 
delayed appeal. 

After Baggett came the deluge. There are 
few cases expounding the civil Kash N’ 
Karry doctrine, but a great volume of post- 
Baggett cases arguing that “state action” 
denied a petitioner a timely appeal in a 
criminal case. Additionally, many Baggett 
contentions are disposed of by unpub- 
lished orders. 


Delayed appeals have been granted 
pursuant to Baggett in the following 
situations: 

© Appointed attorney promised to take 
an appeal but didn’t (the classic situation).?5 

e Trial judge advised petitioner that 
appeal would be filed pursuant to peti- 
tioner’s request, but no timely appeal 
filed.26 

e Failure of trial judge to inform peti- 
tioner of his appellate rights after judg- 
ment and sentence imposed.?’ 

© Timely but materially defective notice 
of appeal filed by appointed counsel.?8 

e Appeal dismissed because appointed 
counsel did not file a brief.?9 

© Cover letter from court advised of 
wrong time limit for filing notice of 
appeal.3¢ 

e Notice of appeal untimely filed 
because of “confusion” between trial 
counsel and appointed appellate counsel.3! 

e Untimely post-trial motions filed by 
appointed counsel not tolling time for 
notice of appeal.3? 

© Untimely filing of notice due to prison 
personnel (deemed sufficient if true).>% 

In addition to judgments and sentences, 
Baggett has been applied to appeals from 
probation orders,4 delinquency orders in 
juvenile cases,35 and orders disposing of 
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Fla.R.Crim.P. 3.850 motions to vacate.** 
Orders under Rule 3.850 are not required 
to be made in open court; therefore, a 
notice problem sometimes exists as in the 
civil cases discussed above. 

Baggett relief has generally been denied 
when it is alleged that no timely appeal was 
taken, but not alleged that petitioner 
timely requested an appeal.37 As stated in 
Harrell v. State:38 “The taking of an appeal 
is not automatic, and it is not, in fact, the 
normal thing to do unless there is some 
reason to believe that the proceedings in 
the trial court should be reviewed by an 
appellate court.” 

Delayed appeals have also been denied 
in the following situations: 

© Pro se notice of appeal mailed timely 
but received late.39 

© Petitioner “under the impression” 
that an appeal would be taken.* 

e Alleged frustration of “right” to take 
review of district court of appeal decision 
in Florida Supreme Court.*! 

@ Untimely appeal from nolo plea but 
nothing to review even if timely appeal 
because nothing reserved for appeal.* 

Because Baggett required “state action” 
frustrating an appeal for relief to be 
granted, it formerly was held that 
negligence by privately retained counsel 
was not sufficient to mandate a delayed 
appeal.43 However, after the 1980 U.S. 
Supreme Court case Cuyler v. Sullivan 
virtually did away with the private/ 
appointed counsel distinction regarding 
ineffective assistance of counsel, Florida 
appellate courts have applied Baggett to 
private counsel.45 Whether the duty of 
privately retained counsel is fully com- 
mensurate with that of appointed counsel 
remains to be seen. 

Proof is a recurring problem in 
determining Baggett allegations. This 
problem compounds in proportion to the 
length of time since the disputed material 
facts allegedly occurred. Consequently, 
some cases have applied the laches 
doctrine to deny Baggett petitions filed 
many years after the judgment and sen- 
tence** when the allegations could have 
been raised previously.*’ 

The Florida Supreme Court in State v. 
Meyer*® recently revisited the Baggett 
doctrine. The court found “no logical basis 
for imputing the actions of a court- 
appointed attorney to the state.” 
However, the court also stated that:5® 


{T]he process by which a person is accused, 
tried, convicted and by which that conviction is 
tested is permeated with state action. . . . That 
state action requires that the defendant be af- 
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forded effective assistance of counsel, whether 
privately employed or court-appointed. . . . The 
undisputed facts before us reveal, as a matter of 
law, the ineffective assistance of appellate 
counsel. A collateral attack raising the issue of 
ineffective assistance of counsel is open to the 
indigent and the nonindigent on the same terms. 
The ends of justice will be better served when all 
who seek justice may seek it by the same paths. 


Thus, the net result of Meyer is not 
repudiation of Baggett but a shift in, the 
rationale of Baggett to accommodate 
abolition of the private/ appointed counsel 
distinction. The Meyer court ultimately 
affirmed the granting of delayed appeals 
pursuant to Baggett. 

Whether Meyer changes the Baggett 
habeas corpus procedure remains to be 
seen. Meyer ambiguously refers to “a 
collateral attack” raising the issue of inef- 
fective assistance of counsel. Both habeas 
corpus and Rule 3.850 motions to vacate 
are methods of collateral attack. However, 
it seems that if the Florida Supreme Court 
in Meyer had meant that the proper 
procedure was to change from habeas to 
Rule 3.850 motions, the court would have 
expressly said so. Ineffective assistance of 
counsel is generally raised by Rule 3.850 
motions, but ineffective assistance of 
appellate counsel may be raised by habeas 
corpus in the appellate court.5! Therefore, 
it is likely that the Meyer change of the 
Baggett rationale does not alter the 
Baggett procedure. 


Conclusion 

There are compelling reasons for not 
tampering with the time limits for 
initiating appellate review. The limited and 
justified exceptions discussed should not 
be materially enlarged. However, the 
potential for gradual enlargement exists as 
long as the ingenuity of appellants or their 
attorneys in arguing “excusable neglect” or 
“state action” in new situations exceeds 
their diligence in timely filing a notice of 
appeal in the first place. BJ 
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Bad Checks and Bankruptcy 


The Federal/State Dilemma 


by Mark F. Lewis and John W. Jennings 


situation that has become 

far too common in recent 

months is that of the busi- 

nessman who finds himself 
unable to meet all of his financial obliga- 
tions. Facing bills from suppliers who are 
growing increasingly impatient, the mer- 
chant resorts to writing checks knowing he 
does not have sufficient funds in his ac- 
count, but hoping business will improve, 
so there will be enough money in the bank 
when the checks are presented for payment. 
When the supply of funds fails to materi- 
alize, the merchant concludes that bank- 
ruptcy is his only salvation and files his 
petition in federal court. Not wishing to be 
left with nothing to show for their goods, 
the suppliers present themselves and the 
merchant’s worthless checks at the door of 
their local law enforcement agency and, 
assuming that all elements necessary to 
charge a crime have occurred,!' the state 
attorney commences a criminal prosecu- 
tion. 

Our luckless merchant then runs to his 
attorney who files a motion in bankruptcy 
court asking the judge to enjoin the state 
prosecution of the criminal action. Will an 
injunction be granted? As with most 
intriguing legal questions, the answer 
appears to be “it depends on the facts.” 

This article will analyze the cases that 


have addressed this question, and will 
attempt to discern the major factors that 
have shaped the decisions rendered in these 
cases. Then it will offer some suggestions 
to attorneys for both debtors and creditors 
(as well as prosecutors) on how they can 
use the decisions to their advantage in 
different factual settings. 


Statutory Bases for Federal Intervention 


At first glance, it would appear that this 
question can be readily disposed of by a 
brief examination of 11 U.S.C. §362, 
which establishes, inter alia, an automatic 
stay of 
the commencement or continuation, including 
the issuance or employment of process, of a 
judicial, administrative, or other proceeding 
against the debtor that was or could have been 
commenced before the commencement of the 
case under this title, or to recover a claim against 
the debtor that arose before the commencement 
of the case under this title.3 


Subsection (b)(1) of this statute, 
however, states that “the filing of a petition 
. .. does not operate as a stay . . . of the 
commencement or continuation of a 
criminal action or proceeding against the 
debtor.” This might have resolved the 
problem a few years ago. However, under 
§105(a) of the 1978 revision to the 
Bankruptcy Code, the court “may issue 
any order, process, or judgment that is 


necessary or appropriate to carry out the 
provisions of this title.”4 While a stay may 
not be automatic, one nevertheless may be 
imposed under the powers granted in this 
section. 

This issue was squarely addressed by a 
Pennsylvania bankruptcy court in a 1982 
opinion.5 Discussing its authority to enjoin 
the state criminal prosecution, the court 
noted that® 


the use of §105(a) to extend the reach of the 
automatic stay provisions of 11 U.S.C. §362 was 
expressly sanctioned by the drafters. The legis- 
lative history of 11 U.S.C. §362(b) notes that the 
“court has ample other powers to stay actions 
not covered by the automatic stay. Section 105 
. .. grants the power to issue orders necessary or 
appropriate to carry out the provisions of title 

A number of other bankruptcy courts 
have likewise adopted the position that 
§105 gives them adequate power to enjoin 
criminal prosecutions when such action is 
necessary to carry out the provisions and 
purposes of the Bankruptcy Code.’ 

One caveat should be mentioned. In 
Northern Pipeline Construction Co. v. 
Marathon Pipe Line Co.,8 the U.S. 
Supreme Court ruled that the grant to the 
bankruptcy court of “jurisdiction of all 
civil proceedings arising under Title 11 or 
arising in or related to cases under Title 11” 
was unconstitutional in that it gave broad 
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power to judges who do not possess 
lifetime tenure and other attributes of 
Article II] judges. This decision only 
addressed the attempt to increase the scope 
of the bankruptcy court’s jurisdiction 
under the Reform Act of 1978. The other 
provisions of the Act, including the “power 
of court” provision (§105) have remained 
unscathed by the Supreme Court's 
holding.'® 


Dischargeability of Bad Check Debts 

A threshold issue is the argument that an 
obligation arising from the delivery of a 
worthless check is not dischargeable, since 
the debtor has obtained something of value 
as a result of his fraudulent behavior."! The 
courts have uniformly held that if the debt 
is not dischargeable, a criminal 
prosecution can proceed without inter- 
fering with the bankruptcy  court’s 
obligation to protect the debtor.!2 The 
Florida worthless check statute proscribes 
the giving of checks when the maker knows 
he has insufficient funds on deposit with 
which to pay the same on presentation.'3 
Both the Florida Supreme Court and the 
U.S. Fifth Circuit Court of Appeals have 
held that fraud is an integral part of prose- 
cution under the Florida statute.!4 But 
what is fraud for a state criminal convic- 
tion may not be sufficient to render the 
debt nondischargeable in the eyes of the 
bankruptcy court. 

The only Florida bankruptcy court to 
address this issue!5 was faced with a 
situation where the debtor had been able to 
cash a check at his own bank after giving 
his assurance that he would deposit funds 
immediately to cover it. He did in fact 
deposit two checks to this account from 
other accounts over which he also had 
control. Unfortunately, these checks 
bounced. The bankruptcy court ruled that 
the debtor had made knowing misrepre- 
sentations on which the bank relied. As a 
result, it held the debt involved to be non- 
dischargeable. 

Likewise, other bankruptcy courts have 
held that the passing of a worthless check is 
not enough to render all debts arising from 
it nondischargeable. The holding in 
Barth'® requires that, in addition to the 
tender of a bad check, there must be con- 
current false representations about the suf- 
ficiency of funds in the debtor's account for 
the debt to be rendered nondischargeable. 

A strict standard for such situations was 
adopted by the same Missouri court in 
Anson" where it stated that, in order for 
the debt to be nondischargeable, “an actual 
subjective intention to defraud” must be 
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proven.'8 In this case, Anson had assured 
the taker of the check that he would have 
funds to cover the check in a few days. 
Even though his prediction did not come to 
pass, the court held that it could not 
examine the reasonableness of his belief in 
his assertions. As a result, fraudulent 
intent could not be shown and the debt was 
held dischargeable.!® Under Florida law, 
no criminal charges would be brought in 
this situation since the taker had reason to 
believe that the check would be dis- 
honored.?° It would be prudent for a 
creditor’s attorney to file a timely objec- 
tion to the discharge, since a finding of 
nondischargeability could foreclose any 
further action on the debtor’s part to 
insulate himself from a criminal prosecu- 
tion.?! 


Cases Where Injunction Granted 

While §105 gives the bankruptcy court 
broad powers to help ensure that the pro- 
visions of the Bankruptcy Code are com- 
plied with, this grant of authority has been 
tempered by a judicially constructed rule 
that seeks to balance the goals of the Code 
with what the courts view as the proper aim 
of the prosecutor. The bankruptcy courts 
ask the following question: Why did the 
prosecutor initiate the criminal action? If 
the court feels that the prosecutor was truly 
motivated by a sense of public duty “to 
vindicate the public welfare,”2? the court 
will not interfere. But 
(w)hen it is clear that the principal motivation is 
neither punishment nor a sense of public duty, 
but rather to obtain payment of a dischargeable 
debt either by an order of restitution or by 
compromise of the criminal charge upon pay- 
ment of the civil obligation, the Bankruptcy 
Court may properly enjoin the criminal pro- 
ceeding.?3 

How the court arrives at a particular 
conclusion depends on the presence of 
various factual patterns. Three specific 
patterns, not necessarily mutually 
exclusive, have emerged which have led 
bankruptcy judges to enjoin criminal bad 
check prosecutions. 

The first pattern arises when the 
criminal action is instituted after the 
bankruptcy petition has been filed. This 
situation arose twice in the Eastern District 
of Pennsylvania. In the first situation, the 
criminal action was instituted four months 
after the debtor filed for reorganization.”4 
In the second, the criminal complaint was 


_filed six months after the debtor had been 


adjudicated a bankrupt.?5 Similar facts 
prompted the granting of an injunction by 
a Tennessee bankruptcy court? when the 
prosecution began after the debtor had 


received his discharge and 16 months after 
the creditor had received the check. An 
Ohio bankruptcy court issued an injunc- 
tion when the criminal action began 
upon the insistence of the creditor’s 
attorney after his objection to the dis- 
chargeability of the debt had been over- 
ruled by that same court.?7 

In a North Carolina case, a creditor had 
dismissed criminal warrants against a 
debtor in exchange for the debtor's 
promise to make monthly payments on his 
obligation that arose from delivery of 
worthless checks. Eight months later, the 
debtor filed bankruptcy. The creditor then 
caused criminal process to reissue. The 
bankruptcy court enjoined this later action 
unless and until it was determined that the 
debt was nondischargeable.?8 

A second fact pattern seized upon by the 
bankruptcy courts is evidence of plea 
negotiations between the state and the 
debtor involving the payment of a dis- 
chargeable debt in exchange for lenient 
sentences or the discontinuance of a 
criminal prosecution. In one Maryiand 
case, an indication from an assistant state 
attorney that he would drop criminal 
charges on payment of the check rendered 
the criminal prosecution fatal in the eyes of 
the bankruptcy court.?® This type of bar- 
gaining made it clear to the court “that 
these criminal prosecutions were not 
instituted to vindicate the rights of the 
people of the State of Maryland, but rather 
to collect the civil claim of the complaining 
witness. 30 


In the Whitaker case,3! the Tennessee 

prosecutor offered a nolle prosse in ex- 
change for restitution. The court, in 
granting an injunction, put its finger on 
what is perhaps central in the minds of all 
bankruptcy judges faced with this 
question: 
These circumstances effectively place the debtor 
between the proverbial “rock and a hard place.” 
Any payment by the debtor to the creditor 
Martin is contrary to the order of discharge 
which the debtor received from this court. Yet, if 
the debtor refuses to pay the discharged debt, he 
faces the cost and anguish ofa criminal trial with 
the ultimate possibility of a prison sentence. The 
debtor’s anomalous predicament necessitates 
the issuance of a permanent injunction against 
the district attorney.2? 

Also included in this general pattern is 
the situation in which, under state law, 
restitution must be imposed upon a 
conviction for worthless check writing. In 
one case, the bankruptcy court held that 
this would be akin to indirectly enforcing a 
.dischargeable debt and enjoined the 
prosecution.33 Florida law does not 


| 


mandate restitution, but does allow the 
court to impose restitution in addition to 
any other punishment.34 

A third fact pattern that has led federal 
judges to enjoin criminal worthless check 
prosecutions is the domination of the 
criminal proceedings by creditors. In one 
case, the actual criminal prosecution was 
conducted by a lawyer privately retained 
by the creditor.35 In another, the criminal 
complaint was instituted not by the 
creditor, but rather by a collection 
agency.36 These two situations are not 
likely to arise in Florida because special 
prosecutors are normally not appointed in 
these cases and Florida state attorneys 
require the actual victims to initiate 
criminal action. 


Cases Where Injunction Denied 

Bankrupcy courts that have denied 
debtors’ prayers for injunctions against 
state criminal prosecutions have relied on 
landmark Supreme Court opinions that 
have established a set of rather stringent 
guidelines for federal courts to follow 
before they intervene in state court pro- 
ceedings. The leading case is Younger v. 
Harris.37 Harris, who had been indicted for 
violation of California’s Criminal 
Syndicalism Act, asked the federal court to 
enjoin his prosecution, citing the alleged 
unconstitutionality of the state statute. A 
three-judge district court granted the 
injunction. 

In reversing the lower court’s decision, 
the Supreme Court relied on “the national 
policy forbidding federal courts to stay or 
enjoin pending state court proceedings 
except under special circumstances.”38 
Circumstances would include bad faith 
and/or harassment by the prosecution, 
which has been interpreted to mean 
institution of a criminal action without a 
reasonable expectation of gaining a valid 
conviction.3? Any constitutional (or other 
federal) question should be raised in the 
state court proceeding. Since the “threat to 
the plaintiff's federally protected rights 
[was not] one that [could not] be elimi- 
nated by his defense against a single 
criminal prosecution,” the Supreme 
Court held that the granting of injunctive 
relief was improper. 

This general handsoff principle was 
enunciated by the Colorado bankruptcy 
court in the case of Jn Re Gay,*! which 
involved a reorganization plan that would 
have given preferential treatment to 
creditors who had been given bad checks 
by the debtors. The debtors chose the plan 
out of fear that the holders of the checks 


would proceed criminally if they did not 
receive full restitution.4? In rejecting this 
plan, the court stated that it was “loath to 
allow bankruptcy proceedings to become 
entangled with the criminal process. If the 
Debtors have violated state law, they 
should respond to state authority 
regardless of the treatment of the victims’ 
claims in bankruptcy.”43 

Of great significance to Florida prac- 
titioners is a 1982 opinion rendered by the 
Eleventh Circuit. In Barnette v. Evans,44 
the court reversed a bankruptcy judge’s 
grant of an injunction against a county 
prosecutor even though the pertinent 
criminal statute mandated that restitution 
be made upon conviction.‘ In its opinion 
the court, citing the legislative history of 
the Bankruptcy Act, decreed that “the 
purpose of bankruptcy is to protect those 
in financial, not moral, difficulty. The 
bankruptcy courts were not created as a 
haven for criminals.”46 The court further 
held that since there had not been a con- 
viction or a discharge of the debt, “the 
threat of injury not only was not immedi- 
ate, but was hypothetical at best.”47 

Barnette, however, did not put the entire 
matter to rest. In addressing the claim that 
the criminal prosecution was a front for the 
collection of a discharged debt that 
otherwise would not be collectible, the 
court noted that if there was validity to a 
claim of abuse of the criminal process, it 
should have been raised as a defense in the 
criminal proceeding.** The court did not 
address the question of how it would react 
after a debtor had exhausted his state 
remedies on the issue of bad faith prose- 
cutions. District courts in Delaware and 
Arkansas likewise have adopted an 
exhaustion of state remedies viewpoint.*? 


Halfway Remedies 

Two bankruptcy courts, apparently 
trying to strike a compromise between the 
purposes of the Bankruptcy Act and the 
principle of federal nonentanglement, have 
fashioned remedies which appear to favor 
neither prosecutor nor debtor. The Kansas 
court in the case of Jn Re Barnette delved 
into the underlying purpose behind worth- 
less check prosecutions and noted that 
merchants regard the courts as their 
collection agents.5! However, stating that 
an order of restitution would frustrate the 
bankruptcy court’s purpose of protecting a 
debtor, the court ruled that any order 
would be void and in violation of the 
supremacy clause. The ongoing prose- 
cution, however, could continue. But 
if the notice to the drawer‘? was sent after 


the filing of the bankrupt’s petition, the 
notice could not be used by the prosecutor 
in establishing his prima facie case for 
criminal conviction. 

Similar logic was followed by a Florida 
bankruptcy court when it enjoined the 
state attorney from requesting or recom- 
mending restitution as part of a sentence or 
condition of probation.%3 This could create 
a paradox. In seeking to protect the 
debtor, the bankruptcy court instead may 
be working to his detriment, by compelling 
prosecutors to seek jail sentences for 
drawers of worthless checks. 


Some Suggestions for Florida Attorneys 

The cases decided on this issue show 
varying results owing to the conflicting 
claims of debtor prosecution and non- 
interference with state criminal prosecu- 
tions. In Florida, a clearer picture may be 
emerging, although it is far from decided. 
In light of the Barnette decision, it would 
be prudent for debtors’ attorneys to refrain 
from seeking injunctive relief from the 
bankruptcy court until the debt involved 
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has been discharged by that court, thereby 
giving the federal court standing to 
challenge a possible invasion of its interest 
in debtor protection. Any claims that the 
prosecution is merely a means of collect- 
ing a discharged debt should be addressed, 
at least initially, to the state court, thereby 
allowing for exhaustion of state remedies 
before seeking extraordinary federal relief. 
Creditors’ attorneys should make timely 
objections in bankruptcy court to the dis- 
chargeability of bad check debts. 

A thornier issue involves the practice of 
plea bargaining. In worthless check cases, 
it is common for negotiations to be entered 
into under which the state agrees to nolle 
prosse a charge in exchange for restitution. 
Florida law, which encourages plea 
discussions,55 appears to be at odds with 
the bankruptcy courts, which often see the 
negotiations as tantamount to compelling 
payment of discharged debts upon pain of 
a jail sentence. It appears that the debtor 
could become a type of “second class 
citizen” in these circumstances. The 
prosecutor should be wary of bargaining 
for fear of having his actions deemed debt 
servicing. The defense attorney may fear 
raising the bankruptcy issue out of con- 
cern that he might be talking his client into 
a jail cell. Until this issue is clarified, it 
would behoove both sides to refrain from 
plea bargaining in all worthless check 
cases. 


Conclusion 

The bankrupt bad check writer presents 
a classic problem that highlights the stress 
between the federal and state governments 
and the duties and powers of each. As of 
this date, the ultimate resolution is far 
from clear. As the Bankruptcy Code grows 
older, we may see the day when the 
questions raised in this article are 
decisively dealt with and disposed of by a 
court of mandatory authority. Until then, 
all attorneys should be aware of the 
potential interest of the bankruptcy courts 
in worthless check prosecutions, and 
should take prudent action to ensure that 
there is an adequate balance between the 
objectives of the prosecutor and the rights 
of the defendants, so that the interests of all 
will be protected. BJ 


' E.g., that the checks are not postdated nor 
does the payee have reason to believe that the 
drawer had insufficient funds at the time the 
checks were written. See FLA. STAT. 
§832.05(2)(a) (1981). 

21 am indebted to Professor Scott Van 
Alstyne of the University of Florida for this legal 
gem. 
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failure of the drawer of a check to make the 
check good after receiving proper notice of 
dishonor. 

53 Johnson v. Lindsey, 16 Bankr. 211 (M.D. 
Fla. 1981). See also, In re Holder, 26 Bankr. 789 
(M.D. Tenn. 1982). 

54 Supra, note 44. 

55“The prosecuting attorney, the defense 
attorney, or the defendant, when representing 
himself, are encouraged to discuss and to agree 
on pleas which may be entered by a defendant.” 
FLA.R.CRiM.P. 3.171 (a). 


LEWIS 


JENNINGS 

Mark F. Lewis is an assistant state 
attorney in the 13th Judicial Circuit, 
Tampa. He received his B.A.,cum 
laude, in 1968 from State University 
of New York at Stony Brook and his 
J.D., with honors, in 1976 from the 
University of Florida College of Law. 

John W. (Bill) Jennings is an 
assistant state attorney in the 13th 
Judicial Circuit, Tampa, serving as 
chief of the organized crime division. 
He received his B.A. in 1971 from 
Florida Technological University and 
his J.D. in 1974 from South Texas 
College of Law. 


Introducing The Bank of New York 
Trust Company of Florida N.A. 


For over 150 years, The Bank of New York 
has served as executor and trustee, managing and 
safekeeping the estates and investments of - 
America’s most prominent families. 

Generations have relied upon our exacting 
professionalism and financial expertise. And now 
that same professionalism and expertise can be 
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The Florida Limite 


Liability Company: 


A new form of business association 


new form of business. 


entity was enacted into 

Florida law in 1982 when 

the legislature passed the 
“Limited Liability Company Act,” 
F.S. ch. 608.401-.471 (1982), which became 
effective July 1, 1982. This new type of 
business association, which resembles the 
Latin American “Limitada” entity, could 
be considered a limited partnership without 
a general partner or, as the legislative 
history of the Act calls it, a cross between 
corporation and limited partnership types 
of business organizations. 

The immediately apparent difference 
between these two types of entities and the 
Limited Liability Company (hereafter 
“LC” as prescribed by the statute) can be 
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found in the fact that in the LC there is no 
general partner with unlimited liability, yet 
its structure is such that it could be taxed 
by the U.S. Internal Revenue Service 
(“IRS”) under the Internal Revenue Code 
(“IRC”) as a partnership, rather than as a 
corporation. 

The latter form of taxation subjects the 
shareholder of a corporation to double 
taxation—the profits of the corporation 
are taxed on the corporate level and then 
again upon distribution to the shareholders 
as dividends in cash or in kind, as income 
to the shareholders. Partnership taxation, 
in contrast, means that all profits and 
losses of the company are passed through 
to the partners in proportion to each part- 
ner’s holdings and are then included in 
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each partner’s individual income tax 
return. 

The corporation has to file corporate 
income tax returns with the IRS, whereas 
the partnership only needs to file an 
“information return” to show the alloca- 
tion of profits and losses to the partners. 

The immediately apparent benefit of an 
LC to investors and other businessmen is 
thus the possibility of investing risk capital 
without any one individual having to ac- 
cept liability beyond the amount of capital 
invested, and to get the full benefit, as an 
individual, of deductions for depreciation, 
writeoffs, or losses that may accrue in the 
initial years of a new business. This benefit 
is of special interest to the real estate 
venturer who would like to take advantage 


d 


of the new accelerated cost recovery system 
enacted in the Economic Recovery Tax 
Act of 1982, which allows depreciation of 
real estate over a 15-year period, and 
during the first eight years of which there 
often is a positive cash flow accompanied 
by a negative profit and loss statement for 
tax purposes. This becomes particularly 
valuable in real estate ventures where 
mortgages are assumed at the time of 
purchase. 

If a limited partnership assumes a 
mortgage, only the personally liable 
general partner can make use of the 
additional basis available for deprecia- 
tion, but not the limited partners. In the 
case of an LC, however, the LC can assume 
a mortgage, increase its basis in the 
property accordingly, and then pass the de- 
preciation benefits along to its members 
ratably according to each member’s 
investment. The same holds true of other 
liabilities that may have to be assumed. 

Florida attempted to create an entity 
that, for federal tax purposes, was not an 
association taxable as a corporation. The 
IRC prescribes that a business association 
is presumed to be taxable as a corporation 
unless it fails at least two of four tests. 
Chapter 26 of the Code of Federal Regula- 
tion, §301.7701-2 states that a corpora- 
tion, aside from having associates (share- 
holders) and an objective to carry on a 
business and divide the profits therefrom, 
must have three of these four characteris- 
tics: 

(1) continuity of life; 

(2) centralization of management; 

(3) liability for corporate debts limited 
to corporate property; and 

(4) free transferability of interest. 

If less than three of these four charac- 
teristics are present, then the business 
entity is not taxed as a corporation. 


Continuity of Life 

The LC lacks continuity of life, since its 
term of existence is the lesser of 30 years 
(F.S. §608.07(1)(b)) or a shorter term 
specified in its articles of organization 
(F.S. §608.407(1)(a)). Additionally, upon 
the happening of certain events such as 
death, retirement, resignation, 
bankruptcy, or expulsion of a member, the 
LC will be dissolved by statute (F-.S. 
§608.441(1)(b,c)) unless the articles of or- 
ganization provide for, or the remaining 
members consent unanimously to, the 
continuation of the LC. 


Centralization of Management 
The LC may be managed by all the 


members, by a management committee of 
some of the members, or even by a single, 
individual manager who may or may not 
be a member of the LC(F.S. §608.422). No 
manager incurs additional liability over 
and above his investment in the LC, unless 
his conduct is tortious or fraudulent. In 
case of a management committee or an 
individual manager, the could 
consider such an arrangement as 
“centralized management,” thus pointing 
toward a corporation-like association. 
One way of avoiding the meeting of this 
test would be for the members to engage a 
manager or managers by contract, rather 
than to elect him or them from their midst; 
then the manager(s) would be an agent or 
agents of the members. Such an arrange- 


Florida attempted to create 
an entity that for federal tax 
purposes was not an association 
taxable as a corporation 


ment would not meet the IRS test as to cen- 
tralized management. If, however, the 
manager(s) were named in the articles of 
organization, existence of centralized 
management could not be denied. 

The statute clearly limits all liability for 
the debts of the LC to the LC property 
which includes, of course, the fully-paid 
contributions to capital by the members. A 
member could be called on for the dif- 
ference between his contributions as 
actually made and those stated in the 
articles of organization as having been 
made or having to be made at a future date 
(F.S. §608.435). 


Free Transferability of Interest 

Under existing IRS rules, the interest of 
a member of an LC is not freely trans- 
ferable because, regardless of how trans- 
ferability is provided for in the articles of 
organization, unanimous consent of the 
other members of the LC is required. 
Absent such consent, the transferor of a 
former member’s interest has no right to 
participate in the management of the LC, 
or become a full member of it, but is only 
entitled to receive that share of profits or 
other compensation by way of income and 
the return of contributions to which the 
transferor member would otherwise have 
been entitled (F.S. §608.432). 

Under existing IRS rules, only one of the 
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four characteristics, therefore, points toan 
association taxable as a corporation, 
namely limited liability; two more, the lack 
of free transferability of interest and of 
continuity of life point to partnership taxa- 
tion; the fourth, whether there is central- 
ized management could, depending upon 
the structure and phrasing of the manage- 
ment provision in the articles of organiza- 
tion, be interpreted either way. Since two 
characteristics in favor of partnership tax- 
ation are, for the time being, sufficient 
under the IRC, the LC should be taxed in 
the same manner as a partnership. 

The statutory powers of the LC are 
almost identical to those that a corpora- 
tion may exercise; the relevant provisions 
of F.S. §608.404 are to a large extent a 
verbatim copy of the text relative to 
powers of corporations in F.S. §607.011. 
The only differences found between the 
two sections are those that relate to the 
specifically unique features of each type of 
business entity. 


Taxation in Florida 

The Florida statute is not without con- 
tradiction. While it means to avoid 
taxation of the LC as a corporation on the 
federal level, the statute specifies that 
under Florida law the LC nevertheless is an 
“artificial entity” within the purview of 
F.S. §220.02 and is taxed as a corporation. 
As Florida’s corporate tax is based upon 
the federal corporate tax return, a tax 
return which the LC supposedly does not 
have to file in favor of a return similar to 
the information return required by 
partnerships, LC’s now have to file an 
information return with the IRS, and then 
draw up a federal corporate tax return not 
for actual filing but as a basis for the 
Florida corporate tax return. This may 
only be a minor inconvenience for smaller 
firms, but could become costly if an LC 
were to become a multi-million dollar 
enterprise. 

The filing fees required by statutes for an 
LC are much more favorable than those of 
a limited partnership. A limited partner- 
ship pays an annual fee to the State of 
Florida of $4 per $1,000 of invested capital, 
whereas the initial fees upon organization 
of an LC amount to: 


$ 50 for capital up to $100,000 

$ 75 for capital up to $250,000 

$100 for capital up to $500,000 

$150 for capital up to $1,000,000 and 
$250 for capital in excess of $1,000,000 


The subsequent annual reporting fee is 
$50, regardless of the amount of capital. 
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LC v. Sub-S Corporation 

How does an LC differ from a 
Subchapter S corporation in which there 
are similarly only shareholders of limited 
liability, and profits and losses are taxed 
ona pass-through basis to the shareholders 
as in a partnership? 

In a Sub-S corporation, certain limita- 
tions exist which do not apply to the LC: 

e@ The number of shareholders is limited 
to 35 while there is no limitation for the 
number of “members” of an LC; 

e A Sub-S corporation may have only 
one class of stock; while the LC statute is 
silent as to types of members’ interest; 

e In a Sub-S corporation, the share- 
holder may only write off depreciation 
losses and other deductions to the extent of 
his basis in his stock; if the Sub-S 
corporation has assumed liabilities and 
could pass on deductions in excess of the 
stockholder’s basis, the excess amount is 
lost and benefits no one. On the contrary, 
the LC may assume mortgages and pass on 
all losses, whether “paper” losses or other- 
wise, to the member of the company. 

e A Sub-S corporation may have as 
shareholders only U.S. citizens or resident 
aliens, whereas there is no such limitation 
in the Florida LC statute. 

®@ The so-called “Sub-S election” of a 
corporation can intentionally or inad- 
vertently be revoked or lost, thus subject- 
ing a corporation to standard corporate 
taxation under Subchapter C, IRC, 
whereas the pass-through characteristics 
of partnership taxation in the case of an 
LC are not elective, and so can neither be 
lost nor surrendered. 


The LC and the IRS 

A state cannot normally legislate on a 
subject of federal concern, such as federal 
income tax rules. Thus it remains to be 
seen whether the IRS will approve partner- 
ship taxation of a Florida LC. There is 
some evidence that the IRS has, at the very 
least, reservations about the LC. 

Wyoming had enacted a similar LC 
statute in 1977, Wyoming Statutes ch. 17, 
§§294-329 (1977). The secretary of state of 
that state requested a letter ruling from the 
IRS concerning the status of an LC; in 
response the IRS confirmed the above 
described criteria for determining whether 
an association is taxable as a corporation. 
In a proposed amendment to 26 C.F.R. 
301.7701-2 published November 17, 1980, 
the IRS would consider any organization 
as a corporation where no member had 
personal liability. If these proposals were 
to become effective, they would remove the 
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very feature from the LC that makes it an 
attractive entity for risk venturers or tax 
shelters. The proposed amendments have 
been withdrawn because the IRS intends 
to study the matter further. Whether a 
similar proposal will ever become effective 
is impossible to say at this t:me, nor 
whether it would stand up to scrutiny by 
the courts, if it did. 


Conclusion 

One might have assumed that since 
enactment of the LC statute many such 
new entities would have been formed, 
especially for real estate development 
purposes and other risk ventures. This has 
not been the case so far, as only eight LC’s 
had been registered in Florida as of Sep- 
tember |. It may be that the proposed 
amendment to 26 C.F.R. 301.7701-2 has 
frightened investors away who do not want 
to see their company reclassified as an 
association taxable as a corporation. Yet it 
seems that, at least for the time being, there 
is no such danger, and the LC might be a 
viable business entity for the appropriate 
purpose, such as the real-estate invest- 
ments mentioned above, or other types of 
risk-investment ventures in which initial 
writeoffs are sizable, and the LC member 
has other income against which he can 
write off those passed-through tax 
losses. BJ 
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Stress on the job is a real 
problem for most of us. 


Many people think high- 
pressure jobs cause high 
blood pressure. 


Scientists and doctors 
aren't sure if stress causes 
high blood pressure. But, one 
thing is for sure: anybody, 
no matter how they react to 
stress, can have high blood 
pressure. 

If you have high blood 
pressure, you can control 
it—with medication, weight 
control, less salt, and 
whatever else your doctor 
tells you to do, every day. 


No matter what you do for 
a living, keep on living. 


High blood pressure. 
Treat it and live. 


: 
high blood 
pressure! 
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“The Barrister system has 
had a dramatic impact on the 
quality of our practice.” 


“The Barrister® system has had a dramatic impact 
on our management practices, our cash flow and 
profitability, and, most importantly, the quality of 
our practice. 

“Before we had the system we billed when we 
got around to it. Generally that meant a month or 
two after the conclusion of the case. It was just too 
difficult to compile all the information and prepare 
the bills on a regular basis. Now we bill monthly or 
promptly upon completion of a matter. Our clients 
receive their bills when the case is still fresh in their 
minds, and they're much more satisfied because 
they have a chronological picture of the services 
rendered. 

“The system has improved our decision- 
making process by providing management 
information on-demand rather than 
quarterly or yearly. For example, one 
report gives us aging information on each 
of our accounts. 
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Another provides information for the areas of law 
that we practice so we can evaluate profitability 
in each specialty. Now that the attorneys can see 
how time is being spent, they have become more 
conscious about putting in their billable time. 
In fact, our profitability has increased because 
we are now recording the time which had been 
slipping through the cracks. These features, along 
with the word processing capabilities of the 
Barrister system, have enhanced the overall qual- 
ity of our practice. It relieves some of the time 
pressures that attorneys are under, and allows 
us to do a better job for our clients. 

“The consensus of all the attorneys in our firm is 
that they don’t know how they lived 
without it. That's a fact. There is not 

a person in this firm who doesn’t 
believe it is absolutely necessary.” 


Michael ]. Brown, Managing Partner 
Diebold, Bermingham, 
Gorman, Brown & Bridge 
Buffalo, New York 


Barrister is a service mark and 
registered trademark of Barrister 
Information Systems Corporation 
Copyright 1983. 
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Florida, during the past decade, has 
developed and promulgated one of the 
most sophisticated laws governing ad 
valorem taxation of real estate anywhere in 
the world. Successful challenges to assess- 
ments made under these rules require, 
therefore, just a little more sophistication 
and some experience with appraisal 
techniques. Elsewhere, this field of law has 
generally fallen to the lot of the specialist. 
This need not be the fate of this practice in 
Florida. The statutes are models of clarity, 
and while appraisal fechniques are not 
necessarily so, it is easily possible for the 
general bar to absorb the basic principles 
of the three appraisal approaches utilized 
in the valuation of real property. A sound 
grasp of this material will provide 
adequate tools for fruitful administrative 
negotiations and successful trial results. 

This article will review the procedures 
established for administrative review of the 
assessment; discuss the burdens upon the 
taxpayer and the property appraiser in the 
challenging, making, and defending of the 
assessment; and study the unique 
procedures peculiar to judicial review of 
the assessment. 


Background: Truth in Millage 

In 1980, the legislature, responding to 
the nationwide Proposition 13 movement 
and to provide a remedy for the confusion 
invariably present at budget adoption 
hearings along with the spiraling tax rates 
required to implement these expenditures, 
enacted what has become known as the 
“Truth in Millage” (“TRIM”) bill which 
requires taxing authorities to develop 
budgets and millage rates concurrently.! 
The property appraiser is required to 
certify to the tax authorities the taxable 
value of all property in the jurisdiction, 
presenting guidelines for the computation 
of a millage rate that will provide the same 
ad valorem tax revenue as the year before 
(the “rolled-back rate”).2 Using these 
figures, the taxing authorities can then 
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compute the increase in the millage rate re- 
quired to finance the tentative budget. 
Within 30 days after the July deadline 
for the completion of the assessment roll,3 
the property appraiser (“appraiser”) certi- 
fies the value of the assessment roll and the 
taxing authorities advise the appraiser of 


their proposed tentative budget and 
millage rate.4 Based on this proposed rate, 
the appraiser then sends the “TRIM” 
notice to each taxpayer advising him of (1) 
his property taxes in the preceding year, (2) 
his taxes for the current year if no budget 
changes are made, (3) his taxes for the 
current year under the proposed budget, 
and (4) the millage rate established by the 
taxing authorities in either event.5 


Discussions with Appraisers 

Upon receipt of the notice of an 
increased assessment, the taxpayer may 
request an informal conference with the 
appraiser when the appraiser must disclose 
the facts he relied on in determining the 
assessment, and the owner must advise the 
appraiser of those facts he feels support his 
view that the assessment be reduced.¢ This 
conference is not a prerequisite for further 
administrative or judicial review,’ but 
should it fail to result in a disposition, it at 
least puts the parties on notice as to the 
strengths and weaknesses of each side’s 


position. This dialogue is designed as 
open-ended since there are no statutory 
strictures prior to trial against its con- 
tinuance until a disposition is effected. 


Administrative Review: The Property 
Appraisal Adjustment Board 

Should the conference with the ap- 
praiser not result in an early settlement, the 
taxpayer has the option of attacking the 
assessment in the courts, or of seeking a 
more formal administrative review by 
means of a hearing before the Property 
Appraisal Adjustment Board (“PAAB” or 
“Board”). 

To obtain such a hearing, the taxpayer 
must file a petition® with the clerk of the 
Board within 25 days of the TRIM notice. 
In the petition, the taxpayer must state the 
grounds for relief, what he believes to be 
the fair market value of the property and 
other pertinent information concerning 
the property that in general supports the 
taxpayer’s contentions. 

Although the Board technically cannot 
extend the time for the filing of petitions, 
the rules of the Department of Revenue 
will permit the hearing of late petitions 
where the petitioner has demonstrated 
good cause justifying consideration. This 
policy is doubtlessly motivated by the fact 
that a refusal to hear such late petitions in 
many cases might result in the petitioner 
initiating immediate review in the circuit 
court, since exhausting administrative 
remedies before the Board is not a pre- 
requisite to judicial review.!° 

Notice of the Board meeting is sent by 
mail at least five days before the meeting 
date, together with a copy of the taxpayer’s 
property card containing the relevant 
information used in computing the assess- 
ment, if the taxpayer so requests on the 
petition form.! At the hearing, each side 
may present testimony, crossexamine ad- 
versary witnesses, and submit other 
evidence in support of its position. 
Minutes are required so that the record 
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and any exhibits may be preserved for 
future use should judicial review be re- 
quested.!2 There is but one limitation on 
the introduction of evidence and that ap- 
plies to evidence previously requested in 
writing by the appraiser of the taxpayer 
which was within the knowledge of the tax- 
payer and was deliberately denied to the 
appraiser.!3 

Appraisers are constitutional officers 
whose actions and determinations are 
clothed with a presumption of correctness. 
To overcome this presumption, the 
taxpayer is required to mount a challenge 
supported by such compelling evidence 
that its legal effect must exclude every 
reasonable hypothesis upon which the 
assessment could be supported.!4 

Each decision of the Board must be 
rendered within 20 days after all hearings 
have been completed and is required to 
contain underlying and ultimate findings 
of fact.!5 

The Board will not issue rulings on the 
question of the inequality of the assess- 
ment. Whether the assessment complained 
of is made at a greater percentage of its just 
value than the average of a// other property 
on the assessment roll is a determination 
not within the power of PAAB whose rule- 
making authority is strictly derived from 
the legislature.'¢ 


Judicial Review: Filing the Circuit 
Court Complaint 

There is no administrative prerequisite 
to filing a proceeding in circuit court for 
review of assessments, since the court has 
original jurisdiction at law of all matters 
relating to property taxation.!7 However, 
the action must be brought within 60 days 
from the date the appraiser certifies the tax 
rolls to reflect changes made by the 
PAAB.!'8 The taxpayer is named as 
plaintiff and the county property appraiser 
is named as defendant.!® The appraiser is 
also empowered to bring an action in 
circuit court to challenge the 
determination of the PAAB in certain 
instances.?° 

As a condition precedent to filing the 
complaint, the taxpayer must pay the tax 
collector the amount of the tax which he 
admits in good faith to be owing. The 
receipt for payment of such taxes must 
be filed with the complaint.?' Failure to 
pay the tax and file the receipt with the 
complaint will result in dismissal of the 
action.22 The taxpayer must continue to 
pay the collector the amount he admits in 
good faith to be owing for years subse- 
quent to the year for which the action is 


commenced before it becomes delin- 
quent.23 

To protect against taxpayer abuse in 
making too low an estimate of taxes owed 
“in good faith,” should the court find after 
trial that the tax actually due is greater 
than that admitted and paid, then the 
taxpayer is liable for 12 percent interest on 
the deficiency from the date payment was 
due.*4 Where the court finds the “good 
faith” payment to be grossly dispropor- 
tionate to the amount of tax ultimately 
found due and that taxpayer’s admission 
was not made in good faith, an additional 
10 percent annual penalty must be added.5 
The taxpayer may also be liable for costs.26 
It may well be wise for the taxpayer to 
deposit his “good faith” estimate of taxes 
as soon as possible so that early payment 
discounts may partially offset this added 
liability should his estimate later be found 
inaccurate.?7 

Given this possible liability for taxes in 
excess of the “good faith” amount, a 
prudent taxpayer-litigator, should be 
inclined arguably to err on the high side, 
paying more than he believes actually due, 
thus becoming eligible for refunds for any 
overpayments. This course of action is not 
without pitfalls since unfortunately there is 
no statutory authority for the payment of 
interest on such refunds. The Florida 
Supreme Court has held that in the 
absence of such a statute no prejudgment 
interest may be awarded on refunds.”8 


The Burden of Proof at the Trial 

As in administrative proceedings, the 
plaintiff in a tax review court action bears a 
difficult burden of proof. Since appraisers 
are constitutional officers whose actions 
carry a presumption of correctness, the 
plaintiff must prove that every reasonable 
hypothesis has been excluded which might 
possibly support the assessment.2? The 
appraiser has wide discretion in fixing the 
valuation; that one factor was relied on 
more heavily than another is irrelevant, in 
the absence of a clear showing of arbitrary 
or intentional discrimination that results in 
such gross inequality as to amount in law 
to fraud.3¢ Even where the appraiser 
initiates the action to contest the determi- 
nation of the PAAB, the taxpayer retains 
the burden of proof.3! 


Prooerty Appraiser’s Statutory Burden 

Real property is required to be 
appraised at its “just” or fair market value 
annually as of January |.32 The appraiser is 
required to“take into consideration” eight 
factors to arrive at the constitutionally 
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mandated just value. These eight factors 
are: 

(1) The present cash value of the 
property which is the amount a willing 
purchaser would pay a willing seller; 

(2) The highest and best use to which 
the property can be expected to be put in 
the immediate future and the present use of 
the property; 

(3) The location of the property; 

(4) The quantity or size of the property; 

(5) The cost of the property and the 
present replacement value of any improve- 
ments thereon; 

(6) The condition of the property; 

(7) The income from the property; and 

(8) The net proceeds of the sale of the 
property, as received by the seller, after 
deduction of all the usual and reasonable 
fees and costs of the sale . . . exclud[ing] 
any portion of such net _ proceeds 
attributable to payments for household 
furnishing or other items of personal 
property.*3 

The failure to consider one or more 
factors mandated by §193.011 is sufficient 
to invalidate an appraisal made by the 
property appraiser despite the general pre- 
sumption of correctness which attaches to 
the assessment.34 The court will also 
invalidate the appraiser’s determination 
where it is shown that the value was based 
on the speculative assumption that a 
change of zoning could be obtained?’ or 
where the present valuation made by the 
appraiser wrongfully took into account 
hypothetical and speculative plans for its 
future development.* 

The factors which the appraiser must 
consider, as expanded by standard 
measures of value prescribed by the 
Department of Revenue,>” can fairly be 
boiled down to a legislative declaration of 
the universal rules of appraisal technique 
as augmented by some tried and true 
judicially inspired aphorisms. The 
appraisal requirements that he must con- 
sider are: size, location and condition of 
the property and the place which these 
three considerations fit into the three 
standard approaches to value, namely, the 
cost, income and market methods. The 
cost approach utilizes the depreciated cost 
of the improvement added to the land 
value. The income approach capitalizes to 
value an income stream from the property. 
The market or sales approach derives value 
from adjustments made to sales of 
comparable properties. 

The balance of the considerations enjoin 
the appraiser to consider the universal 
willing buyer-willing seller concept; the 
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highest and best use to which the property 
may be put in the immediate (not remote) 
future, and any sale of the subject 
property. The standard measures of value 
which are set forth in a 28-page careful 
analysis of the three approaches to value 
are entitled to great weight, and the 
appraiser had best maintain substantial 
compliance with these guidelines in his 
determination of just value.38 


Conclusion 

While the appraiser is clothed with wide 
discretion as to his choice of value, this 
situation will only obtain where he demon- 
strates compliance with each of the eight 
factors of F.S. 193.011 and the guidelines 
set forth in the manual of the Department 
of Revenue. Failure of total compliance 
will invalidate the assessment when 
properly challenged. In Florida, there is, as 
yet, very little case law on valuation 
methods to be used for particular 
properties.3® However, as the tax dollars 
rise to meet the proliferating costs of 
spiraling educational needs and _ the 
demands created by a _ burgeoning 
population, property owners will be 
closely monitoring their assessments and 
requiring attorneys to challenge valuation 
methods employed by the appraisers with 
modern and_ sophisticated appraisal 
techniques. BJ 
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Poetry 


A Little Insanity 


They found him at the reservoir 

He was seeking sacred waters 

A brother to the sons of beavers 

And sister to otter daughters 

A dilettante and miscreant 

In a matter over mind 

They took him to the bug house 

To be another of his kind 

Oh mercy me, insanity is just across the 
line 

All my wealth for mental health, and a 
little peace of mind. 


He was clarified and scrutinized 

As a method to this madness 

Little men in long white coats 

Searched deeply for some badness 

He was schizo, psycho 

See how the wind blows 

Give him thorazine, murine 

See what his mother knows 

Oh mercy me, insanity is just across the line 

All my wealth for mental health, and a 
little peace of mind. 


At seven months they put him out 
They had reached a resolution 

An M.D. in psychiatry 

Had prescribed the right solution 
Take your pills, I know you will 


He said in a foreign language 

The medicine is good for you 

It’s like a mental bandage 

Oh mercy me, insanity is just across the line 

All my wealth for mental health, and a 
little peace of mind. 


So he’s back at the reservoir 

Seeking sacred waters 

Back to where he started 

With the sons and daughters 

And the M.D. and deputies 

Hope they won't be bothered 

He said he'd take his medicine 

At least he said ‘I otter” 

Oh mercy me, insanity is just across the line 

All my wealth for mental health, and a 
little peace of mind. 


R. W. EVANS 
Tallahassee 


To Those Who Share 
the Sorrow 


To those who share the sorrow 
Learning never to arrive 

At dreams that fade before us 
No matter how we try 

To conjure up new magic 
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To bring the dreams alive; 
Instead, inviting honors 
Assuage the dreamer’s pride. 


Success begets beginnings, 
Applause soon sounds contrived, 
Beginnings breed illusions, 
Illusions finally die. 

Sisyphus’ endless journey— 

Is it like him we strive? 


Until Age brings reflection, 
Ambition shown a lie, 
Bittersweet consolation, 

The dreamer’s final prize, 
Knowing in the effort 

Lay the measure of our lives. 


In the End As 
in the Beginning 


In the end as in the beginning 

We return from whence we part, 
Weighed down by worldly winnings, 
No richer than at the start, 


Wiser for endless deceptions, 
Tired of the unending show, 

Return to initial perceptions: 
We know not what we know. 


BARRETT SANDERS 
Miami 
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Labor Law 


by Paul M. Platte 


Americana has now well documented 
and publicized this country’s tragic history 
of past and present discriminatory prac- 
tices in the workplace. Recognition of that 
discrimination by Congress has resulted in 
the passage of numerous antidiscrimina- 
tion in employment statutes. The Civil 
Rights Act of 1866 prohibits race dis- 
crimination in employment.! The Civil 
Rights Act of 1871 prohibits discrim- 
ination on the basis of race (and prob- 
ably sex and national origin) under 
color of state law, custom, or usage.? Sex- 
based discrimination in rates of pay to em- 
ployees is prohibited by the Equal Pay Act 
of 1963.3 Title VII of the Civil Rights Act 
of 1964 prohibits employment practices 
based on race, color, religion, sex, and 
national origin.’ Title VI] was amended in 
1972 to make it unlawful for state and local 
governments to discriminate on the same 
bases as private employers.’ The Age Dis- 
crimination in Employment Act was 
enacted in 1967.6 In 1969, the Florida 
Legislature passed its own discrimination 
statute, the Florida Human Rights Act.’ 
Since 1964, employment discrimination 
cases brought under Title VII have been a 
hotbed of litigation in the federal court 
system. Even today, important federal 
court decisions are rendered almost daily 
regarding discrimination in the workplace. 
However, within the last two years it 
appears that plaintiffs’ lawyers are 
pursuing remedies for illegal employment 
discrimination through avenues other than 
the traditional Title VII lawsuit filed in 
federal court. While many of these law- 
suits are state court cases brought pursuant 
to the Florida Human Rights Act, in- 
creasingly alleged discriminatees are at- 
tempting to seek equitable relief and 
compensatory and punitive damages for 
illegal employment discrimination 
through common law causes of action. The 
purpose of this article is to discuss the 
reasons why plaintiffs are bypassing tra- 
ditional Title VII procedures to remedy 
employment discrimination. Then, the 


Employment Discrimination Causes of Action: 
Alternatives to Title VII 


alternative avenues of relief employed by 
plaintiffs will be discussed, and it will be 
shown why, to a great extent, those causes 
of action result in plaintiffs’ lawyers trying 
to fit square pegs into round holes. 


What's Wrong with Title VII? 


There appear to be four major reasons 
why plaintiffs’ lawyers are now pursuing 
employment discrimination claims outside 
Title VII's procedures. First, without 
exaggeration, a plaintiff's burden of proof 
in an individual disparate treatment case 
brought under Title VII may be described 
as onerous. Second, the limited relief avail- 
able under Title VII may make the 
individual disparate treatment case “not 
worth it.” Third, the attorneys for many 
alleged discriminatees may prefer to 
litigate in state court, rather than federal 
court. Finally, the time and expense 
involved in federal court litigation may be 
a major reason for the recent tendency of 
plaintiffs and defendants to shy away from 
that forum. 

One would not engage in hyperbole to 
say that in 1981 the United States Supreme 
Court changed the alleged discriminatee’s 
proof responsibilities in a Title VII case 
from a burden to burdensome. In Texas 
Department of Community Affairs v. 
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Burdine,® the Supreme Court articulated 
the three-tier burden of proof in the 
individual disparate treatment Title VII 
case. First, a plaintiff must prove a prima 
facie case of employment discrimination 
by showing: (1) the plaintiff is a member of 
a protected group; (2) the plaintiff was 
qualified for the position sought; (3) the 
plaintiff was denied the job; and (4) the 
plaintiff was replaced by a person outside 
the protected group.? The burden then 
shifts to the employer to merely articulate 
legitimate nondiscriminatory reasons for 
the employment decision; the employer’s 
burden is not one of persuasion, but only 
of presentation. After the employer has 
met this burden, the plaintiff must then 
prove that the employer’s articulated 
reasons were a pretext or ruse for illegal 
employment discrimination. According to 
the Court, the employee must prove that 
the employer’s employment decisions were 
actually based on_ intentional illegal 
discrimination. 

It does not take a legal genius to figure 
out whether plaintiffs or defendants 
primarily benefited from the Supreme 
Court’s decision in the Burdine case. The 
Burdine case has resulted in employers’ 
labor lawyers willingly litigating individual 
Title VII cases; the decision has sent 
plaintiff's lawyers scrambling for 
alternative causes of action. The plaintiff's 
lawyer who decides to pursue his or her 
claim under the Florida Human Rights 
Act runs into the same burdens.!® 

The second reason that plaintiffs are 
shying away from using Title VII as a 
vehicle to remedy illegal employment dis- 
crimination is because the relief available 
under the statute is somewhat limited. 
Remedies available under Title Vil are in- 
junctive relief, back pay, any other equi- 
table relief the court deems appropriate, 
and attorney's fees."! Practically speaking, 
a successful plaintiff under Title VII can 
expect only back pay and attorney's fees. It 
is clear that compensatory and punitive 
damages are not available under Title 
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VII."2 Nor can the successful plaintiff 
expect any more relief under the Florida 
Human Rights Act. In some very confus- 
ing language, it appears that the Florida 
Legislature also authorized only an award 
of back pay and attorney’s fees, along with 
injunctive relief, to the successful Human 
Rights Act plaintiff.'3 

It is important to note at this point that 
jury trials are not available in Title VII 
lawsuits nor presumably in _ lawsuits 
brought under the Human Rights Act." 
Furthermore, while an attorney's fee 
award under Title VII is certainly nothing 
to sneeze at, the threat of having to pay 
backpay, considering the usual discrimina- 
tee’s low salary, is not a big enough threat 
to cause an employer-defendant to settle as 
a matter of economics. On the other hand, 
the advantage of pursuing a common law 
cause of action is obvious; compensatory 
and punitive damages may be available. 

The third reason why plaintiffs’ lawyers 
are now filing discrimination cases in state 
court based on common law causes of 
action can be termed “the home field 
advantage.” Title VII law is a very 
specialized area of expertise; while some 
specialists practice, very few experts exist. 
Indeed, both the procedural and 
substantive aspects of the law are so open- 
ended that it is simply not worth it for the 
general practitioner to attempt to under- 
stand the law for purposes of handling one 
or two cases. On the other hand, from the 
first day of law school, we learn whata tort 
is and for what purpose it can be used. Fur- 
thermore, for those lawyers primarily 
involved in state court litigation, federal 
court procedure, with its extensive motion 
and memorandum practice, may appear to 
be a beast best avoided. Thus, why not sue 
the employer in state court based on in- 
tentional infliction of emotional harm or 
some such other tort cause of action? 

Finally, lawyers are shying away from 
the federal court Title VII practice be- 
cause the process takes too long to reach a 
final conclusion. The problem begins with 
the administrative process established by 
the employment discrimination statutes. 
Title VII and the Human Rights Act 
require that before a discriminatee may sue 
an employer, he or she must first file a 
charge of discrimination with the Equal 
Employment Opportunity Commission or 
the Florida Commission on Human 
Relations, respectively.'5 What happens 
then? Well, for a long, long time, nothing. 
This author recently handled an EEOC 
charge filed in 1975. 
One simply never knows when the 
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EEOC will process a given charge.'* 
Finally, after termination of the adminis- 
trative conciliation efforts, employees have 
traditionally filed lawsuits in federal court 
based on Title VII. The disconcerting 
length of time in which it takes to litigate a 
case in federal court will not be discussed 
here. Suffice it to say that the last vestiges 
of discrimination in this country may well 
be eliminated before your federal court 
lawsuit has been completely litigated. 

Given the above problems in the Title 
VII administrative and litigation proce- 
dures, what are the other avenues of re- 
lief which plaintiffs have been pursuing in 
Florida? 


Wrongful Termination 

It appears that the Florida courts remain 
steadfast in their intentions to keep Florida 
one of the last bastions where a private em- 
ployee may be discharged for any reason, 
or for no reason at all. It seems settled that 
an “at will” employee, that is, a private 
employee who has no employment 
contract, may be terminated for any 
reason, good, bad, indifferent, rational, or 
irrational, as longas the discharge does not 


violate a state or federal statute. In Catania 
v. Eastern Airlines, Inc.,7 the Third 
District Court of Appeal held that “absent 
a contractual or statutory bar” an 
employee may be terminated for any 
reason. The Florida Second District Court 
of Appeal recently held that a plaintiff does 
not state a cause of action of “wrongful 
termination” in a case where the plaintiff 
claimed she was discharged for refusing to 
submit to sexual harassment, arguably a 
cause of action under Title VII and the 
Human Rights Act.!8 

This is not to say for a certainty that 
Florida’s “at will” employment days are 
here to stay. The cases are legion in other 
states holding that even a private employee 
acquires rights in his or her job simply by 
virtue of continued employment. 


Tortious Interference with the 
Employment Relationship 

The tort of interference with a con- 
tractual relationship is recognized in 
Florida and the elements of that tort are: 
“(1) [t]he existence of a contract; (2) [t]he 
defendant’s knowledge of the contract; (3) 
[t]he defendant’s intentional procurement 
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of the contract’s breach; (4) [a]bsence of 
any justification or privilege; (5) [dJamages 
resulting from the breach.”!® 

The tort of interference with an advan- 
tageous business relationship also exists in 
Florida: 


To be actionable tortious interference [with ad- 
vantageous business relationships] requires (1) 
the existence of an advantageous business rela- 
tionship under which the plaintiff has legal 
rights, (2) an intentional and unjustified inter- 
ference with that relationship by the defendant, 
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and (3) damage to the plaintiff as a result of the 
breach of the business relationship.” 
Obvious problems surface with regard 
to the individual employee’s right to sue an 
employer for a discriminatory discharge 


_ based on either of these causes of action. 


Tortious interference with contractual re- 
lationships requires first the existence of a 
contract. Tortious interference with a 
business relationship requires the existence 
of a business relationship with attendant 
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legal rights, arguably a contract. 

The Third District Court of Appeal 
recently held that there can be no tortious 
interference with a contractual relation- 
ship if the contract is terminable at will.?4 
In Mays v. Stratton,? the First District 
Court of Appeal reached a contrary con- 
clusion, recognizing the tort of tortious 
interference with an employment contract 
even though the contract is an “at will” 
employment contract. However, the Mays 
case was decided in 1966, 14 years before 
the Supreme Court affirmed the Publix 
Supermarkets decision, arguably throwing 
out causes of action based on employment 
contracts for at will employees.?3 

Another problem with these two causes 
of action is that the tortfeasor must be a 
third party other than the contracting 
parties or the parties involved in the ad- 
vantageous business relationship.?4 
Assuming an “at will” employee can get 
over the hurdle of having no contract, he 
then may have to sue a supervisor or some 
other person unconnected with the 
employer with whom the employee has 
contracted. This problem raises further 
“deep pocket” concerns. 


Intentional Breach of implied 
Contractual Relationship 

The First District Court of Appeal has 
stated that, as a matter of law, an at will 
employee cannot state a cause of action of 
breach of an oral or implied contractual 
relationship. Servamerica, Inc. v. Rolfe, 
318 So.2d 178 (Fla. Ist DCA 1975). 


Intentional infliction of| 
Emotional Distress 

Until recently, your average “at will” 
employee who claimed a discriminatory 
discharge appeared to be foreclosed from 
pursuing this cause of action also. First, 
some courts have held that emotional 
distress is only a form of damages, rather 
than a separate and _ independently- 
recognized tort.25 Second, assuming 
arguendo that Florida courts recognize the 
independent tort of intentional infliction 
of emotional distress, it appears doubtful 
that an alleged discriminatee could state 
such a cause of action in the normal 
discharge case. 

A defendant employer would be liable 
for intentional inflictions of emotional 
distress if the employer engages in 
“conduct exceeding all bounds which 
could be tolerated by society, of a nature 
especially calculated to cause mental 
damage of a very serious kind,” and the 
emotional distress must be produced as a 
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is knowing where to findit. 
Wecanfind it. 
PAULA L. WALBORSKY, Pas 


result of a deliberate calculated act 
performed with the intention of producing 
such an injury.26 In Ford v. Royal's, Inc.,?" 
the federal district court in Miami found 
that unsolicited sexual invitations, argu- 
ably violations of Title VII, do not consti- 
tute intentional infliction of emotional 
distress under Florida law. The First 
District Court of Appeal found that an 
employee, who was threatened by her 
employer with the loss of her job when the 
employer used racial epithets, failed to 
state a cause of action for intentional in- 
fliction of emotional distress.78 Similarly, 
the same court found that a complaint 
which alleged that the employer had dis- 
charged employees on a false accusation 
that the employees had sexual relations 
with one another in the ladies lounge was 
insufficient to state a cause of action of 
intentional infliction of emotional distress 
because the employer’s alleged acts lacked 
the outrageous character necessary to 
support such a claim.?9 

These rulings indicate that an employee 
who claims that he or she was discharged 
because of race, sex, religion, etc., without 
being able to point to extremely out- 
rageous conduct by the employer, will not 
state a claim for intentional infliction of 
emotional distress. 


Conclusion 

It appears from the case law in Florida 
that an employee faces an uphill fight if he 
or she brings acommon law cause of action 
against an employer based on a discrimina- 
tory discharge or treatment. Indeed, the 
question arises whether an employer can 
be held vicariously liable in the first place 
for intentional discriminatory acts by 
supervisors.3¢ 

These obvious pitfalls in an employee’s 
potential common law cause of action lead 
one to the conclusion that, notwithstand- 
ing the shortcomings in federal and state 
anti-discrimination statutes, lawmakers 
acted prudently in at least creating those 
statutory rights and allowing employees 
their day in court. BJ 
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He wears you down until you sweat; 
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The Claims Adjuster 


He makes you prove each cent you get. And so it goes; it’s all the same. 
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There is no easy type of claim. 
But just one time, some far off day 
I hope I'll live to hear him say, 
“I have your claim and all your stuff, 
I'll gladly pay—it’s not enough!” 


j 
‘ 
- 
wie 
ad 


Don't Hold Up Your Clients 


That's Class. . . 


Personal Library 


Deluxe Complete Corp. Kits \_ 


“Space Miser" 


Black Jewel 


$28 ,°° plus tax 


Complete with FIRST ANNUAL SHARE HOLDER MINUTES 
DELUXE PADDED gold silk-screened three ring binder 
and slip box, printed minutes & bylaws with CHECKLIST, 
INSTRUCTIONS, and WORK SHEETS, POCKET SEAL (pocket 
seal fits in kit) 20 lithographed imprinted & numbered 
stock certificates on parchtext. Footnoted & indexed 
minutes with SUB CHAPTER S, IRC PLAN 1244, IRC ELEC- 
TION FOR SECTION 248, & INDEMNIFICATION PLAN, 
written statement to organize corporation in lieu of 
minutes and by-laws printed typewriter print and spacing 
to match your insertions, also these extra bonus items: 
two memo pads with each kit, federal application fr tax 
1.D., Federal Form 2553 for Plan 1244, state application 
for state tax |.D., and preaddressed, printed envelopes 
for these forms. State report to determine unemploy- 
ment status authorization schedule for Election 248. 


FILE” 


Embosser 


| Additional stock 
* centers are available 
for a slight additional charge: 


LOVE YOUR BOOKS? Personalize them in a most distinctive 
and classic manner. Whether your library is personal or 
professional, our 15/8” diameter seal will impressively 
emboss a page with “Library of” (your name) and 3 initials. 
That's Class. Proud cooks can choose a “Bon Appetit” or 
“Kitchen Of" (Name and 3 initials) for their recipe cards, 
canning labels, or cook books. Either way, no book lover 


The Fastest Corporation 
AtA 


Fraction of The Cost 


We pick up your completed articles at your office 
and hand file your articles, then manufacture 
The Corporate Kit and return documents and kit 
to you, the next work day. 


No need to change registered agent or file any 


amendments, we file your articles as signed by 
your clients. 


Charter Numbers are available within 24 hours. 
PLUS KIT IF 


8 :::: 
© DESIRED 


West Palm Beach $12.00 


$26.50 Plus Kit if Desired 
All Other Counties 


\CALL TODAY 


Dade 
Broward 


should be without one. That's Class!!! 


ont’ $13.50 
Plus Tax & Shipping / 


‘Service Order today between 9 a.m. & 
5 p.m. and we'll have it in your office (Dade/ 
Broward Counties only) the next working 
day. 


Price Find a complete kit for less and 
REFUND THE DIFFERENCE. 


Quality Not satisfied for ANY 
reason with your order, call us and 
we'll pick the order up and take it 
back and credit your account COM- 
PLETELY for the returned items. 


CALL 


Dade: (305) 358-3694 
Broward: 764-4255 
West Palm: 655-1080 
Fla.: 800-432-3028 


MPIRE 


CORPORATE KIT COMPANY 


328 West Flagler Street 
Miami, Florida 33130 


Z 
gt 
Py 


Criminal Law 


The Florida Contraband Forfeiture Act 


Florida stretches the forfeiture net over private property used in crimes 


Late one evening you receive a call from 
an important corporate client. In 
desperation he relates how his son—the 
one he previously told you had a drug 
problem—was just arrested for cocaine 
possession after being stopped for running 
a red light in the client’s Mercedes. You 
assure the client with the good news that it 
is unlikely his son will go to prison because 
the quantity of cocaine showed only 
personal use. But, should you wait until 
morning to tell the client the bad news? He 
may never see his Mercedes again because 
of the Florida Contraband Forfeiture Act. 

Since June 1, 1980, Florida law 
enforcement has been armed with 
powerful legislation designed to net nearly 
all private property used to commit crime.! 
It is time to review the state’s experience 
with this legislation, F.S. §§932.701 
through 932.704, with an eye toward 
assisting the practitioner faced with law 
enforcement’s attempt to forfeit his client’s 
private property. 


The Forfeiture Net 

The Florida Contraband Forfeiture Act 
(hereafter designated “Act”) contains four 
subsections. The first, 932.701, defines 
contraband by including such expected 
items as illegal drugs and gambling para- 
phernalia and money used in connection 
with these items.? But also included is: 

Any personal property, including, but not 
limited to, any item, object, tool, substance, 
device, weapon, machine, vehicle of any kind, 
money, securities, or currency, which has been 
or is actually employed as an instrumentality in 
the commission of, or in aiding or abetting in the 
commission of, any felony.3 


The second subsection, 932.702, makes 
unlawful the use of any vessel, motor 
vehicle, or aircraft to transport, conceal, 
possess, or to facilitate transportation, 
concealment, possession, sale, or receipt of 
contraband.‘ This subsection also provides 
a catchall which simply declares it 


unlawful “[{t]o conceal or possess any 
contraband article.”5 


by Michael Zelman and Andrew Zelman 
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The penalty for violation of subsection 
932.702 is forfeiture. Thus the third sub- 
section, 932.703, broadly declares that 
vehicles and other personal property 
involved in the contraband violation are to 
be seized and forfeited.® 

The fourth and final subsection, 
932.704, specifies procedures for forfeiture 
and disbursement of proceeds among the 
state agencies involved in the seizure. The 
subsection enables either a state attorney 
or an attorney employed by the seizing 
agency to initiate forfeiture proceedings. 
No other party is afforded the right to 
initiate any proceedings regarding the 
seized property. 

The Act which is broad in scope is 
unspecific in practice.’ First, the Act 
declares that its subsections provide the 
only means for recovery of property seized 
in violation of subsection 932.702.8 
Replevin is specifically excluded.? Does 
this mean that the owner and lienholder 
must await the state’s initiative for return 
of seized property which assertedly is not 
forfeitable? Second, the Act provides that 
all vehicles which “facilitate” the 
contraband violation," as well as personal 
property “by means of which” the violation 
took place," are forfeitable. To what 
extent, then, will the courts permit for- 


feiture of property which was only inci- 
dentally involved in a_ contraband 
violation? Third, the Act enables an owner 
or lienholder to escape forfeiture by 
showing absence of scienter regarding the 
contraband violation,!? but it is unclear 
how this state of mind may be established. 
Finally, since the statute is quasi-criminal 
in nature,!3 it must be determined what 
traditional defenses, i.e., those involving 
constitutional rights, may be asserted in 
forfeiture proceedings. 


Recovery of Seized Property by the 
Rightful Owner or Lienholder 

For years criminal courts have released 
seized property upon application of the 
owner.!4 In fact, the Supreme Court of 
Florida held in Garmire v. Lake, 265 So.2d 
2 (Fla. 1972), that application to the 
criminal court provided the only remedy 
for disposition of seized property. The 
Supreme Court held: 
We do not believe the civil courts should be 
permitted, as here attempted, to cross over and 
intrude in criminal matters pending within the 
jurisdiction of the criminal courts. It would 
seriously conflict with and hamper criminal 
processes if evidence or contraband seized for 
criminal trials or purposes could be made the 
subject of recovery proceedings in the civil 
courts through procedures bypassing the 
criminal courts.'5 


However, the present statute now states 
that no action for recovery of seized 
property shall be maintained in any court, 
except as provided by the Act itself. Yet the 
Act fails to offer the owner or lienholder a 
remedy—except that such person may 
defend the state’s forfeiture attempt.!® Is 
the owner now deprived of the traditional 
remedy afforded by Garmire and is the 
lienholder precluded from initiating action 
for recovery of his security? 

No court has fully addressed this ques- 
tion, but in Sawyer v. Gable, 400 So.2d 
992 (Fla. 3d DCA 1981), the answer was 
intimated. Prosecution against Sawyer 
had been dropped when he moved for 
return of seized property before the 
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criminal judge. The Third District upheld 
his right to do so and concluded that the 
state may present its forfeiture claim in 
response. Acknowledging that it was not 
deciding the effect, if any, of the Act’s 
exclusive remedy provision,!7 the court 
declared: 

If, in fact, Sawyer is entitled to the return of 
his property, to deprive him of its prompt return 
awaiting the State’s unilateral decision to file 
forfeiture proceedings would be intolerable. It 
should be obvious that a person who asserts that 
the State is unlawfully holding his property 
would be deprived of due process if the iaw did 
not afford him a prompt hearing on his 
assertion.!8 


If Garmire and Sawyer are afforded due 
weight, then the traditional remedy of the 
owner’s motion for return of property will 
be upheld, at least in instances of state 
delay or inaction.!9 Presumably the same 
will be true fora lienholder who initiates 
appropriate action for his security 
interest.2° 

As a practical matter, the decision 
whether to initiate proceedings or await 
the state’s forfeiture action is less likely to 
be made upon the conclusion that 
initiation is possible, but rather upon the 
assessment that the chance for success is 
good. For the owner or lienholder 
asserting lack of scienter, this assessment 
may well be positive. But, as we shall see, a 
violator under the Act often will not 
conclude that property used in connection 
with the violation will be returned. 


The Reach of the Forfeiture Net 
Under the Act a wide variety of property 
is subject to forfeiture. Contraband, 
vehicles which “facilitate” violations, and 
personal property “by means of which” 
violations take place (including conceal- 
ment or possession violations not 
involving a vehicle) are all forfeitable. 


Moreover, in situations where mere pos- 
session of contraband constitutes a felony, 
and the contraband is found in or on the 
property at the time of seizure, forfeiture is 
presumed.?! 

The courts have had no difficulty in for- 
feiting contraband itself, such as money 
involved in drug transactions.2? Similarly, 
automobiles used as instrumentalities to 
commit grand theft,?3 burglary,24 and 
aggravated assault?5 have been forfeited. 
As yet the appellate courts have not been 
faced with the use of other personal 
property as a felony instrumentality, but 
presumably there is no bar to forfeiture in 
such instances. 

A liberal view of what constitutes a 
vehicle facilitating a contraband violation 
has been adopted by the courts. For 
example, Jn re Forfeiture 1968 Desco 
Shrimping Vessel, 417 So.2d 279 (Fla. Ist 
DCA 1982) involved drug dealers who 
used the seized vessel as a decoy 200 miles 
from the scene of the illegal transaction. To 
affirm forfeiture, the First District con- 
cluded that the issue was whether the use of 
the vessel “made the sale less difficult and 
allowed it to remain more or less free from 
obstruction or hindrance.” 417 So.2d at 
280.26 

As expected, vehicles used to deliver 
illegal drugs for transaction are forfeitable 
as facilitating a contraband violation.?7 
But also subject to forfeiture is any vehicle 
which merely contains illegal drugs, 
although there is no transaction and the 
quantity of drugs indicates that only per- 
sonal consumption was intended, provided 
a felony is involved.?8 


A more complex question is presented 
when a vehicle is merely used to transport 
individuals in connection with a contra- 
band violation. The Fourth District held 
In re Forfeiture of 1979 Toyota Corolla, 


etc., 424 So.2d 922 (Fla. 4th DCA 1982), 
that a drug dealer’s car used only to drive 
to where the negotiations took place 
facilitated the transaction and justified 
forfeiture. On the other hand, the Second 
District has held that the car used to trans- 
port a drug dealer to an airport for an out- 
of-state transaction did not facilitate or aid 
and abet the transaction because the 
“criminal activity was not proved to have 
dependence upon the use of the[car].” City 
of Clearwater v. One 1980 Porsche 911SC, 
426 So.2d 1260 (Fla. 2d DCA 1983). 
Clearly, where contraband is not found in 
the transporting vehicle there are many 
questions yet to be answered. 

However, one question which has been 
answered concerns attempts to place 
contraband in vehicles. Coleman v. 
Brandon, 426 So.2d 44 (Fla. 2d DCA 1982) 
held that forfeiture statutes are to be 
strictly construed and since the plain 
language of the Act refers only to actual 
use of a vehicle, an intended or attempted 
use would not support forfeiture.?9 

It should be apparent that a contraband 
violator who seeks to avoid forfeiture of 
his seized vehicle faces an uphill struggle. 
However, for the owner or lienholder who 
is not directly involved with the 
contraband violation, absence of scienter 
may prove to be a valid defense. Addi- 
tionally, because forfeiture is quasi- 
criminal in nature, some constitutional 
guarantees normally associated with 
criminal prosecutions, such as the fourth 
amendment’s exclusionary rule, may be 
raised. The practitioner will certainly wish 
to evaluate these defenses when facing 
forfeiture. 


Defenses to Forfeiture—Has the Net 
Been Stretched Too Far? 


Unlike prior forfeiture law, the Act now 
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imposes upon the innocent owner or 
lienholder the affirmative burden to 
establish absence of scienter.3° To estab- 
lish his burden the owner or lienholder 
need not be concerned that he consented to 
another’s mere use of the seized property.3! 
What should concern an owner, however, 
is when there is joint ownership with 
another who uses property in connection 
with a contraband violation. 


Both the Second? and Third? Districts 
have held that forfeiture is appropriate 
where legal title to a seized vehicle is 
“alternative” with respect to two owners 
despite one owner’s innocent knowledge. 
Moreover, the Fifth District has held that 
where a contraband violator “placed 
apparent legal ownership in [another] to 
avoid forfeiture” the seized vehicle is none- 
theless forfeitable.44 


To establish absence of scienter an 
owner may be able to assert the joint 
possession rule derived from cases dealing 
with constructive possession of contra- 
band. The rule declares that where contra- 
band is found in jointly possessed premis- 
es, “knowledge of the contraband’s 
presence . . . will not be inferred from 
ownership but must be established by 
independent proof.”35 The rule has been 
applied by the Second District in one 
decision under the previous forfeiture 
statute and arguably applies in all 
instances where an owner does not exer- 
cise exclusive control over the seized 
property. 

Regardless of other defenses, an owner 
with standing may assert that forfeiture is 
barred by the fourth amendment.?’ Illegal 
search and seizure of contraband precludes 
the forfeiture of property involved in the 
contraband violation.38 However, the 
courts will apply traditional exceptions to 
the warrant requirement, such as where 
contraband in plain view is seized*® or 
where a vehicle is searched upon exigent 
circumstances and probable cause.* 


In addition to fourth amendment con- 
siderations, other constitutional guar- 
antees governing criminal prosecutions 
may be involved if the proceedings are 
deemed to involve criminal, rather than 
civil, penalties.44 As long ago as 1886, the 
United States Supreme Court held in Boyd 
v. United States, 116 U.S. 616 (1886): 
“[p]roceedings instituted for the purpose 
of declaring the forfeiture of a man’s 
property by reason of offenses committed 
by him, though they may be civil in form, 
are in their nature criminal.” 116 U.S. at 
633-34. 


Boyd upheld the right to invoke the fifth 
amendment privilege in forfeiture pro- 
ceedings determined to be quasi-criminal 
in nature. While later cases have refused to 
afford constitutional guarantees where a 
civil penalty, remedial in nature, is all that 
is imposed,*? the basic holding of Boyd has 
never been overruled.# 

The United States Supreme Court last 
considered possible application of 
constitutional guarantees to civil pro- 


ceedings in United States v. Ward, 448 
U.S. 242 (1980). There the Court found 
that a fine imposed upon an environmental 
pollutor was, compared to Boyd, “more 
analogous to traditional civil damages” 
and thus not barred by fifth amendment 
considerations. 448 U.S. at 254. But the 
Court did state that imposition of consti- 
tutional guarantees would be required if, 
despite legislative intent to create civil 
penalties, a statute was “so punitive either 
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in purpose or effect as to negate that in- 
tention.” 448 U.S. 249. Despite this pro- 
nouncement, no Florida court has yet con- 
strued the Act in light of Ward. 

To the practitioner confronted with the 
state’s forfeiture attempt, a reading of the 
decided cases may provide little, if any, en- 
couragement. However, undecided issues 
remain. The imaginative advocate, never 
easily dissuaded from his task, may yet find 
ways to lift the forfeiture net. BJ 


M. ZELMAN 


A. ZELMAN 


Michael Zelman is a sole practi- 
tioner in Miami. He is a graduate of 
Tufts University with a B.S. (1974) 
and the University of Miami School 
of Law with the J.D. (1977). 

Andrew Zelman is employed as a 
clerk for Haddad, Josephs and Jack, 
Coral Gables, and also Previti and 
Previti, Coral Gables. He is a 
graduate of the University of Maine 
with a B.A. (1981) and presently is 
completing his second year of study at 
the University of Miami School of 
Law. 

They write this column on behalf of 
the Criminal Law Section, Judge 
Marvin Mounts, chairman, and 
Michael Salnick, editor. 


' The 1980 legislation was designed to change 
prior law which permitted forfeiture only upona 
showing of a “nexus” with an illegal drug 
operation. See e.g., Griffis v. State, 356 So.2d 
296 (Fla. 1978). 

2FLA. STAT. §§932.701(2)(a) - (d). 

3FLA. STAT. §932.701(2)(e). 

4FLA. STAT. §§932.702(1) - (3). 

SFLA. STAT. §932.702(4). 

® FLA. STAT. §932.703(1). 

7One court has even characterized the Act as 
a “procedural quagmire.” In re Forfeiture of 
United States Currency, etc., 429 So.2d 800 
(Fla. 4th D.C.A. 1983). 

8FLA. STAT. §932.703(1). 

OFLA. STAT. §932.702(3). 

"FLA. STAT. §932.703(1). 
"FLA. STAT. §§932.703(2) and (3). 
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'3In re Forfeiture of 1972 Porsche 2 dr., etc. 
307 So.2d 451 (Fla. 3d D.C.A. 1975). See also 
State ex rel. City of Pompano v. Washington, 
352 So.2d 138 (Fla. 4th D.C.A. 1977). Note 
however that forfeiture is primarily civil and, 
therefore, the record and judgment of any 
criminal proceeding is irrelevant and 
inadmissible. Marks v. State, 416 So.2d 872 
(Fla. 5th D.C.A. 1982); Knight v. State, 336 
So.2d 385 (Fla. Ist D.C.A. 1976). 


4 See, Adams v. Burns, 126 Fla. 685, 172 So. 
75 (1936); Estevez v. Gordon, 386 So.2d 43 (Fla. 
3d D.C.A. 1980). 

'SGarmire v. Lake, 265 So.2d at 4-5. 

'6Presumably the court will award the prop- 
erty to the rightful owner or preserve the inno- 
cent lienholder’s interest after successful defense 
of the forfeiture proceeding. See, FLA. STAT. 
§§932.703(2) and (3); Metropolitan Dade 
County v. Garcia, 375 So.2d 45 (Fla. 3d D.C.A. 
1979); One 1973 Cadillac v. State, 372 So.2d 103 
(Fla. 2d D.C.A. 1979). 

'7The seizure occurred prior to the Act’s 
effective date. 

Sawyer v. Gable, 400 So.2d at 997. 

'9 Delay in bringing a forfeiture action may be 
a defense where the owner is denied a prompt 
remedy for alleged wrongful seizure, but not 
where an available remedy has been ignored. 
Sawyer v. Gable, supra, at 997-98. See also, In re 
Forfeiture of a 1975 Chevrolet Corvette, etc., 
424 So.2d 152 (Fla. Sth D.C.A. 1982); In re 
Forfeiture of One 1973 Mercedes Benz, etc., 423 
So.2d 535 (Fla. 4th D.C.A. 1982) (failure to 
promptly initiate forfeiture a defense). Bur see, 
Mosley v. State ex rel. Broward County, 363 
So.2d 172 (Fla. 4th D.C.A. 1978) (four-year 
statute of limitations applies to forfeiture). 

20 When either an owner or lienholder initiates 
action for recovery of seized property, both the 
seizing agency and the state attorney should be 
noticed. Willie v. Karrah, 423 So.2d 963 (Fla. 
4th D.C.A. 1982); In re Forfeiture $4,418.65, 
425 So.2d 45 (Fla. Ist D.C.A. 1982). Further- 
more, whether an owner defends or initiates 
the action, he should claim towing, storage, 
or damage costs since the seizing agency is 
responsible for such expenses. See, State ex 
rel. City of Pompano v. Washington, supra. 

21FLA. STAT. §932.703(1). 

?2 See e.g. Hoover v. State ex rel. Eagar, 409 
So.2d 123 (Fla. Sth D.C.A. 1982). 

23One 1976 American Jeep, etc. v. State ex rel. 
City of Largo, 427 So.2d 364 (Fla. 2d D.C.A. 
1983) 

4In re Forfeiture of One 1973 Mercedes Benz 
Motor Vehicle, etc., supra. 

25 Marks v. State, supra. 

26 See also Mosley v. State ex rel. Broward 
County, supra. 

27 See e.g. State ex rel. City of Ft. Lauderdale 
v. Franzer, 364 So.2d 62 (Fla. 4th D.C.A. 1978). 

28 See In re Forfeiture of 1973 Buick, 426 
So.2d 72 (Fla. 2d D.C.A. 1983). 

29 See also, In re 36° Uniflite, etc., 398 So.2d 
457 (Fla. Sth D.C.A. 1981) when the prior 
forfeitute was declared penal in nature and had 
to be strictly construed. 

30In re Forfeiture of 1979 Lincoln Con- 
tinental, etc., 405 So.2d 249 (Fla. 3d D.C.A. 
1981). 

31In re 36° Uniflite, etc., supra; In re 1975 
Pontiac Grand Prix, etc., 374 So.2d 1119 (Fla. 
2d D.C.A. 1979); One 1973 Cadillac, etc. v. 
State, supra. Compare 49 U.S.C. §782 which 


permits forfeiture upon a contraband violator’s 
consensual use of an innocent owner’s transpor- 
tation vehicle. 

32In re Forfeiture of One 1976 Dodge Van, 
etc. __ So.2d ___ (Fla. 2d D.C.A. 1983) (Case 
No. 82-1793, opinion filed March 11, 1983). 

33 In re Forfeiture of 1979 Lincoln Continental, 
etc., supra. 

34 Marks v. State, supra. If legal ownership is 
not critical in establishing a forfeiture defense, 
then it should be considered whether an actual 
owner without legal title may assert lack of 
scienter to claim the seized property. However, 
Florida courts have yet to address this 
contention. 

35 Brown v. State, 428 So.2d 250 (Fla. 1983). 

36In re Forfeiture of 1979 Ford Truck, etc., 
389 So. 2d 310 (Fla. 2d D.C.A. 1980). 

37See United States v. One 1976 Cadillac 
Seville, etc., 477 F.Supp. 879 (E.D. Mich. 1979), 
when an owner was afforded standing in a for- 
feiture proceeding premised upon contraband 
illegally seized from a passenger. 

38One Plymouth Sedan v. Commonwealth of 
Pennsylvania, 380 U.S. 693 (1965); Mosley v. 
State, supra; In re Forfeiture of 1972 Porsche 2 
dr., etc., supra. 

39Rizzo v. State ex rel. City of Pompano 
Beach, 396 So.2d 869 (Fla. 4th D.C.A. 1981). 

40State v. Pomerance, So.2d (Fla. 2d 
D.C.A. 1983) (Case No. 82-1172, opinion filed 
Feb. 16, 1983). 

41United States v. Ward, 448 U.S. 242, 248 
(1980). 

42 See e.g. Helvering v. Mitchell, 303 U.S. 391 
(1938) (penalty imposed for violation of tax laws 
remedial and double jeopardy doctrine inap- 
plicable); Delesi v. Smith, 423 So.2d 934 (Fla. 2d 
D.C.A. 1982) (forfeiture pursuant to F.S. 
§943.464 (1979) remedial and fifth amendment 
privilege inapplicable). Compare, United States 
v. United States Coin and Currency, 401 U.S. 
715 (1971) when forfeiture predicated upon 
failure to comply with the illegal gambling tax 
reporting law was precluded by the fifth 
amendment privilege. 

43I]n United States v. Ward, supra, at 254, the 
United States Supreme Court characterized 
Boyd as a case “deal[ing] with forfeiture of 
property, a penalty that had absolutely no cor- 
relation to any damages sustained by society or 
to the costs of enforcing the law.” This same 
characterization would appear on target for the 
Act’s application to the facts of In re Forfeiture 
of 1973 Buick, etc., supra, when automobile for- 
feiture was sanctioned for the owner's 
possession of 12 methaqualone tablets in the 
car’s trunk and for the example given in the 
beginning of this article. 
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by Shawn G. Rader 


It is not unusual for Florida municipal 
charters to provide a right of referendum 
whereby citizens may _ subject local 
governmental actions to a vote of the elec- 
torate. Such referenda are deemed by 
many to be an integral part of a demo- 
cratic government, offering citizens a 
power of checks and balances over elected 
officials. Nevertheless, serious problems 
arise when the objects of such referenda are 
zoning ordinances. 

If a local government follows standard 
procedures for the granting of a zoning 
ordinance in connection with one parcel of 
property under its jurisdiction and that 
ordinance is subsequently rejected by the 
electorate through a referendum, what has 
become of the due process rights of the 
individual parcel owner? Having expended 
time and money in obtaining the approval 
of planners, a zoning commission and city 
council, he suddenly finds himself facing a 
public election where notice and oppor- 
tunity for hearing are difficult to define. 

Are due process rights of notice and an 
opportunity to be heard preserved if public 
referenda are held on rezoning requests?! 
Or does the use of a referendum for such 
purposes fulfill the fears of Madison and 
De Tocqueville of a tyranny of the 
majority?2 

The Supreme Court of Florida was faced 
squarely with this issue for the first time in 
Florida Land Company v. City of Winter 
Springs.> This article will review that de- 
cision along with the history of the issue in 
Florida. This landmark case has far 
reaching consequences for land planners, 
developers and local government in 
general. 


Drawing the Battleline 


The Third District Court of Appeal’s 
1972 decision in Coral Gables v. 
Carmichael,4 concerned a developer who 
successfully applied to the City of Coral 
Gables for a rezoning of his property from 
single-family residential to multi-family 
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Rezoning by Referendum and the Right of Due 
Process Under the Florida Constitution 


use. A group of citizens, disgruntled over 
the development of the involved beach 
property, began a drive to put the rezoning 
ordinance on the ballot pursuant to a pro- 
vision of the city charter which permitted 
voters to submit any ordinance passed by 
the commission to a referendum vote. 
Signatures were gathered on referendum 
petitions, which were then submitted to the 
city clerk for certification. At this point, 
the property owner filed suit, contending 
that his constitutional rights of due process 
would be violated by the holding of the 
referendum. The trial court agreed and 
enjoined the city from holding it. 

In its review of the case, the Third 
District Court of Appeal dissolved the re- 
straining order. The court held that the 
owners’ due process rights would not be 
abridged by subjecting his recently ac- 
quired rezoning ordinance to referendum 
approval. 

As authority for its position, the Third 
District Court of Appeal cited the 1927 


California case of Dwyer v. City Council of 


Berkeley.’ Dwyer had upheld the submis- 
sion of a rezoning ordinance to a 
referendum, based on a 1911 amendment 
to the California Constitution which ex- 
pressly reserved to citizens the power to 
adopt or reject acts of their state legisla- 
ture, county or municipal governments 
through initiative and referendum.¢ 


In Dwyer, a group of citizens chal- 
lenged an ordinance granting the rezoning 
of a parcel of land from residential to busi- 
ness and public use. The vehicle for that 
challenge was a city charter provision 
stating that no ordinance passed by the city 
council could take effect for 30 days, allow- 
ing time for citizens to initiate petitions for 
placement of any new ordinance on a 
referendum ballot. 

The citizens followed the correct pro- 
cedure for requesting a referendum, but 
the city refused to hold it, arguing that a 
rezoning ordinance was not subject to the 
initiative and referendum power. The 
California Supreme Court, in language ex- 
pressly adopted by the Third District in 
Coral Gables, rejected the city’s contention 
and held that all persons interested in the 
measure had an opportunity in the original 
rezoning process to appear and advocate 
or oppose the passage of the proposed 
ordinance. The petition for a referendum 
on the matter simply removed the final 
decision from the city council to the forum 
of the electorate, before which proponents 
and opponents of the rezoning ordinance 
would each have the right and privilege of 
expression.’ 

Although the Dwyer holding was based 
on an express provision in the California 
Constitution, which has no analogue in 
Florida,’ the Third District Court of 
Appeal did not address this difference. The 
court was satisfied to adopt the Dwyer 
analysis of the referendum power and due 
process rights. The Coral Gables case 
stands, therefore, for the proposition that a 
property owner’s due process rights are not 
abridged when an ordinance granting a re- 
zoning of his property is overturned by a 
referendum. 


Florida Courts Take a Second Look 


The issue did not arise again in Florida 
until 1976. In Andover Development 
Corp. v. City of New Smyrna,? a property 
owner-developer sought to have property 
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rezoned from single-family use to zoning 
allowing a highrise resort. The owner pur- 
sued the established procedure for 
obtaining the rezoning, which required 
notice and public hearings before the city 
zoning board and the city commission. The 
owners worked closely with city officials, 
and eventually a rezoning ordinance was 
passed. Thereafter, a suit filed by a citizen’s 
group opposing the development of the 
property was involuntarily dismissed. The 
citizens subsequently sought to have the re- 
zoning ordinance submitted to a citywide 
referendum vote under a new referendum 
provision of the city charter which had 
been enacted in the interim. Sufficient 
petition signatures were obtained and the 
referendum was held resulting in the repeal 
of the rezoning ordinance. As a result, the 
property reverted back to its former R-1 
zoning, which precluded the owner’s 
development plans. 

The owner appealed the referendum 
result alleging a violation of its due process 
rights and asserting equitable estoppel. 
The First District Court of Appeal, in 
reviewing the matter, examined the Third 
District’s holding in Coral Gables and ex- 
pressly rejected it,!° looking, as had the 
Third District earlier, to California to 
support its position. In Taschner v. City 
Council" the California Appellate Court 
called into question the holding of Dwyer 
in connection with due process rights. In 
language expressly adopted by the First 
District, Taschner held as follows: 


The kind of public debate on the merits of a 
proposed zoning measure afforded by the 
election process . .. cannot be equated with a dis- 
passionate study, evaluation and report upon 
the proposal by a staff of planning experts... 
and notice and hearing before the legislative 
body. . . . Moreover, the election offers the 
voters but a single choice to accept or reject the 
proposal in its entirety. The legislative body, 
however, is empowered to modify . . . a recom- 
mendation. . . .!2 (Emphasis added) 


New Smyrna, like Coral Gables, did not 
address the absence of a California-like 
express reservation clause in the Florida 
Constitution. The fact that the Supreme 
Court of Florida denied certiorari in both 
New Smyrna and Coral Gables \eft the role 
of referenda in zoning matters in Florida 
uncertain. 

Because New Smyrna was the later case 
and expressly rejected the holding of Coral 
Gables, it might have been viewed as the 
final word on the issue. The fact that it was 
based partly on an equitable estoppel 
argument, however, left it subject to be- 
ing distinguished, notwithstanding its 


forthright position on the due process 


issue. Subsequent events would weaken 
the New Smyrna ruling even more. 


New Smyrna Authorities Overruled 

Several months after New Smyrna was 
denied, the Supreme Court of California, 
citing Dwyer, overruled Taschner in 
Associated Home Builders of the Greater 
East Bay, Inc. v. City of Livermore.3 The 
New Smyrna holding was then further 
weakened by the United States Supreme 
Court’s decision in City of Eastlake v. 
Forest City Enterprises, Inc.'4 

In Eastlake, the owner of property in 
Ohio successfully applied to the zone 
commission and city council to rezone an 
eight-acre tract to permit the construction 
of a multiple-family apartment highrise. 
Meanwhile, voters of the city amended 
their city charter to require that any 
rezoning proposal be approved by a 55 
percent vote of the citizens in a 
referendum. When the property owner 
applied for the necessary “parking and 
yard” approval for the project, it was re- 
jected by the city because the original re- 
zoning had not been approved by the 
referendum vote. The owner filed suit 
seeking a judgment declaring the referen- 
dum requirement an unlawful delegation 
of legislative power and an abridgement of 
its due process rights. The owner lost its 
argument at the initial appellate level, but 
won in the Ohio Supreme Court, which 
agreed with the due process argument.!5 

The United States Supreme Court 
reversed the Ohio Supreme Court, 
however, and held that the due process 
rights of the owner were not violated by the 
city charter provision. The Supreme Court 
held that a referendum isa means for direct 
citizen political participation, giving 


people a veto power over enactments of 
their representative bodies. The people of 
Ohio, like those in California, had made an 
express reservation of the initiative and 
referendum powers over municipalities in 
their state constitution.'* Having reserved 
a power of referendum, they were entitled 
to exercise it, even in the area of rezoning. 
The Supreme Court called the power of 
referendum a basic instrument of 
democracy which did not in itself violate 
the due process clause of the 14th 
amendment when applied to a rezoning 
ordinance. 


Because Eastlake relied expressly on the 
reservation provision of the Ohio Consti- 
tution, it was unclear to what extent New 
Smyrna would be overruled by the deci- 
sion. The Fourth District Court of Appeal 
ignored Eastlake in City of Tamarac v. 
Sable Palm Golf Club" in which it invali- 
dated a city charter provision that required 
a referendum before rezoning recreational 
lands for other use. Tamarac was not 
helpful in reaching a resolution of the 
problem, however, because the decision 
was brief and cited no authority. 


Several commentators believed Eastlake 
was sufficiently distinguishable and that 
New Smyrna would survive any challenge 
based upon it.'® Others were less certain, 
and some predicted major problems in 
protecting property owners’ rights against 
abuse by the use of referendum for re- 
zoning. One commentator stated that 
Eastlake reflected a remarkable insen- 
sitivity to land management and land use 
decision-making process, ignoring the 
recommendations and land use profes- 
sionals and sacrificing costly planning and 
property rights to popular whim.!9 


Letters (Continued from page 522.) 


June Cover 


Upon receipt of the June 1983 issue of 
The Florida Bar Journal | must confess to 
being less than pleased with the coin flip 
picture which decorates the cover. The 
system of justice has suffered enough of 
public scorn with the charges across the 
bay in Hillsborough County against two 
judges. The public perception of the 
judicial system, although incorrect, is not 
at a peak in the Tampa Bay area. Now 
comes the official “house organ” of the Bar 
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with a judge flipping a coin. 

] am sure lawyers do not perceive the 
system of justice as a coin flip and it seems 
inappropriate to portray such an exercise 
on the cover of the Journal. The fact that 
the characters are played by children 
could, I suppose, be interpreted to portray 
a childish attribute to the system. That 
interpretation requires reflection whereas 
the coin flip jumps out at the reader. 


WALT LOGAN 
St. Petersburg 


| 
| 


The stage was thus set for a decision by 
the Florida Supreme Court. Would the 
court distinguish Eastlake and uphold 
New Smyrna? Or would the court use East- 
lake to uphold the earlier position of Coral 
Gables? Finally, if Coral Gables and East- 
lake were adopted, what provisions of the 
Florida Constitution would be found to 
parallel those of California and Ohio? 


Florida Land Company v. 
City of Winter Springs 

The City of Winter Springs, Florida, 

adopted its city charter in June 1972. Art. 
X, §10.01(b) of the charter is an original, 
unchanged provision which reads as 
follows: 
(b) Referendum. The qualified voters of the city 
shall have power to require reconsideration by 
the council of any adopted ordinance and, if the 
council fails to repeal an ordinance so recon- 
sidered, to approve or reject at a city election, 
provided that such power shall not extend to the 
budget or capital program or any emergency 
ordinance or ordinance relating to appropria- 
tion of money or levy of taxes. 

In 1977, pursuant to the County and 
Municipal Planning for Future Develop- 
ment Act, Part II of Chapter 163 of 
the Florida Statutes, the city adopted a 
comprehensive development plan and 
amended the city charter zoning code to in- 
corporate the procedure for rezoning pro- 
mulgated in Chapter 163.7° 

Florida Land, as owner, filed an applica- 
tion to have its property rezoned from R- 
U, rural urban development, to R-1A, one- 
story family dwellings. After public 
hearings before the zoning board and city 
council, the council passed an ordinance 
rezoning the property as requested and 
amended the comprehensive plan 
accordingly. A group of citizens used the 
referendum section of the city charter to 
challenge the rezoning ordinance; 
however, the city council voted not to 
repeal it. The citizens had gathered suffi- 
cient signatures to force a referendum and 
they took their petitions to the city clerk to 
certify them and to schedule the election. 
At this point, Florida Land filed suit 
seeking to enjoin the holding of the 
referendum as a violation of its due process 
rights. 

The circuit court in Seminole County 
sided with Florida Land and enjoined the 
referendum.?! The court held that the 
property owner had a due process right to 
notice and the opportunity to be heard on 
the rezoning of its property,?? and that 
these rights were not preserved by the 
referendum procedure. As authority for its 
position, the circuit court cited New 
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Smyrna. Moreover, it distinguished 
Eastlake for the reason that Eastlake was 
based on the reservation provision of the 
Ohio Constitution for which the Florida 
Constitution had no counterpart. 

The city appealed the decision to the 
Fifth District Court of Appeal, which 
reversed.23 The court first distinguished 
New Smyrna by pointing out that the 
property owner there had relied in part on 
an equitable estoppel argument which 
Florida Land did not have available to it. 
Second, the court stated that New Smyrna 
involved the challenge of a zoning 
ordinance enacted by initiative and 
referendum, rather than the initiative and 
referendum process itself. The court stated 
that New Smyrna had ultimately held that 
the zoning ordinance involved was arbi- 
trary and capricious as applied to the 
property owner’s land, while in the case 
then before it, the question as to whether 
the referendum result was arbitrary and 
capricious as applied to its land was not yet 
at issue. 

The court continued its analysis of New 
Smyrna by pointing out that Taschner and 
Forest City Enterprises, Inc., had been 
overruled. Citing Eastlake in support of its 
own position, the court said that the circuit 


court had been mistaken in distinguishing 
Eastlake by saying that Florida had no 
constitutional reservation of the 
referendum and initiative power. The 
Florida Constitution provides as follows: 


Art. I, Sec. 1. Political Power. All political 
power is inherent in the people. The enunciation 
herein of certain rights shall not be construed to 
deny or impair others retained by the people. 
Art. VI, Sec. 5. General and Special Elections. 
A general election shall be held in each County 
on the first Tuesday after the first Monday in 
November. . . . Special elections and referenda 
shall be held as provided by law. 

In the opinion of the Fifth District Court 
of Appeal, the citizens had the right to hold 
the referendum based on this reservation 
of referendum power to them in the 
Florida Constitution and their city charter. 
Moreover, the holding of such a 
referendum would not violate the due 
process rights of Florida Land. 


Before the Supreme Court 

Florida Land appealed the decision to 
the Florida Supreme Court, which took 
jurisdiction based on the conflict between 
the Fifth District Court of Appeal’s 
decision and New Smyrna. 

The court held that rezoning matters 
were legislative rather than administrative 
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acts, and hence proper subjects for 
referendum decisions.24 Moreover, the 
right to such referenda was reserved by the 
people of Florida to themselves in the 
provisions of the 1968 Florida 
Constitution cited by the Fifth District. 
The right of the citizens to repeal a zoning 
ordinance by referendum, pursuant to the 
referendum provision of their city charter, 
was a proper exercise of this reserved 
power. Furthermore, because the 
referendum was an exercise of a reserved 
power, certain discernible due process 
standards accompanying delegated powers 
do not apply to it. New Smyrna, to the 
extent it held differently, was overruled.?5 

The Supreme Court, citing Dwyer and 
Coral Gables, also stated that Florida 
Land had received its notice and hearing 
opportunities in the Chapter 163 
proceedings before the zoning board and 
the city council.?6 

The court held with Eastlake that the 
referendum process is a basic instrument of 
democratic government and does not in 
itself violate due process rights. More- 
over, the court reminded Florida Land 
that if the referendum repealed its rezoning 
ordinance, it could still challenge the 
referendum result using the classic attack 
on zoning ordinances—that it was arbi- 
trary, capricious and _ unreasonable, 
bearing no substantial relation to the 
police power.?7 


Impact of the Decision 

After this decision, attorneys will 
necessarily have to be circumspect in ad- 
vising clients about their chances of getting 
plans and developments accomplished. 
While chances for obtaining the approval 
of boards, commissions and councils 
might be readily ascertainable, the chances 
of winning a public referendum on such 
plans might not be so clear. Moreover, if 


the locale of the planned development has 
an active no-growth advocate or home- 
owner’s association, the specter of a bitter 
public referendum fight might cause de- 
velopers to think twice about expending 
the costs and fees required for the long 
process of governmental approval. Cities 
will have to be cautious as well. Passing un- 
popular ordinances could put them in the 
situation faced by Winter Springs—having 
to defend the repeal of an ordinance its 
zoning board and council once approved. 

The impact of this case, however, 
is going to be felt far beyond the area of 
zoning and land use alone. The provision 
of the City Charter of Winter Springs up- 
held by the Supreme Court permits almost 
any ordinance passed by the city commis- 
sion to be placed on a referendum ballot. 
Ordinances dealing with subjects ranging 
from the allocation of sewer capacity to the 
setting of police wages could become the 
subject of a public referendum vote, 
thereby greatly strengthening the hand of 
environmentalist, consumer rights and 
other interest groups with a grassroots 
organization. 

The predicate for a referendum, of 
course, is a local charter section reserving 
to the citizens of a community the right of 
referendum. Subsequent legislative enact- 
ments will not affect such a referendum 
provision regardless of its age. In Florida 
Land the developer argued that the 1972 
city charter referendum provision had 
been superceded (at least in the rezoning 
area) by the 1977 charter incorporation of 
the zoning procedures promulgated by 
Chapter 163 of the Florida Statutes. The 
Supreme Court, however, dismissed this 
argument as being “without merit.”?8 

Attorneys representing public interest 
groups will want to recommend the adop- 
tion of an initiative and referendum 
provision for local governments without 
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one. Attorneys representing developers 
may want to seek the repeal of existing 
referendum provisions, or at least seek to 
modify existing or proposed provisions so 
as to limit the right of referendum to 
specific subject areas. 

The Florida Land case might not 
represent the immediate transformation of 
Florida communities into 20th century 
Athenian democracies. Nevertheless, its 
position as a landmark case cannot be 
questioned, and its impact on legislative 
matters in Florida will be felt for years to 
come. BJ 
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Lawyer Turns to Reconciliation 

“Lawyers aren’t taught to reconcile; they 
are to win,” observes attorney John 
Edward Jones of Longwood, Florida. For 
years Jones was a domestic attorney, 
helping clients get the best settlements 
possible in their divorce cases. 

But Jones became increasingly uncom- 
fortable with what he was doing. He 
recalls, “As a Christian I kept stumbling 
across Mark 10:9, ‘What therefore God 
hath joined together let no man put 
asunder.’” Also, he felt that he and the 
legal profession often became wedges, 
separating people. 

With increasing frequency Jones began 
to urge clients in domestic disputes to try to 
reconcile their differences. “The process 
was often long and hard, but I saw people’s 
lives healed,” Jones says. Jones gave up the 
60 percent of his law practice which 
involved domestic cases, urging 
prospective clients to attempt recon- 
ciliation and seek professional counseling. 

The results were dramatic, according to 
Jones. Hundreds of people were reunited 
and reestablished as stable citizens because 
they dared to reconcile. 

“If attorneys would view themselves as 
instruments of reconciliation rather than 
prosecutors or defenders in an adversarial 
relationship, the economics of this nation 
might be turned around,” Jones maintains. 

Jones has just written a book titled 
Reconciliation. The $8.95 hardback (pub- 
lished by Promise Publishers, Inc., P.O. 
Box 1985, Casselberry, FL 32707) contains 


how reconciliation worked in marriage 
problems, conflicts between parents and 
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children, business disputes, hurts in the 


many examples from Jones’ law practice of 


church, and even in criminal behavior. 

“There are a lot of hurting people in the 
world,” Jones says. “I wrote the book to 
give them hope and to show others how 
anyone can become an instrument of 
reconciliation.” 


Insurance Claims and Disputes 

Florida Bar member Allan D. Windt, 
who practices in Philadelphia, is author of 
Insurance Claims and Disputes: Represen- 
tation of Insurance Companies and 
Insured just published by Shepard’s 
McGraw-Hill, P.O. Box 1235, Colorado 
Springs, Colorado 80901. 

Windt provides a source of information 
for the lawyer specializing in insurance law 
to formulate answers to the practical 
problems that routinely arise in the 
context of insurance disputes. 

Chapters in the 527-page book discuss 


_ notice of claim; obligations of insurer and 


insured following notice of claim; duty to 
defend, settle, indemnify; rights and duties 
as between insurers; declaratory judgment 
actions; coverage actions; contribution, 
subrogation and indemnity tables. 


Advocacy for the Aging 

A broad-ranging new handbook on 
advising senior clients, Advocacy for the 
Aging, has been published by West 
Publishing Company, St. Paul. 

Authored by Joan M. Krauskopf, the 
handbook presents practical answers to all 
types of legal problems faced by the 
elderly. Subjects include: Social Security, 
disability, retirement and supplemental 
income programs, Medicare and Medicaid 
benefits and veterans’ benefits; tax 
benefits, pensions, supplementary 
insurance and financial sources; housing 
aid, nursing home regulations and life care 
contracts, and document drafting and trial 
tactics. 

For additional information, contact G. 
E. Schmidt, West Publishing Company, 50 
West Kellogg Boulevard, P.O. Box 3526, 
St. Paul, MN 55165. 


Child Custody Disputes 

Interstate Child Custody Disputes and 
Parental Kidnapping: Policy, Practice and 
Law is a comprehensive 550-page manual 
on the representation of clients in 
interstate custody disputes through the use 
of the Uniform Child Custody Jurisdiction 
Act (UCCJA) and the federal Parental 
Kidnapping Prevention Act (PKPA). The 
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Stetson Law Review 

The Stetson Law Review, published 
three times a year, released Volume XII, 
No. 3 in August 1983, and includes the 
materia! outlined below. The Review is 
available on a subscription basis for $10 
per year; single issues are $5 per copy. To 
obtain the publication and complete 
subscription information, contact Tom 
DeCarlo, Editor-in-Chief, Stetson Law 
Review, Stetson College of Law, 1401 61st 
Street South, St. Petersburg, FL 33707 or 
call (813) 343-1344. 


Symposium 

*“‘Maximizing the Law School 
Experience,” preface by Thomas L. 
Shaffer. This 21-part symposium is aimed 
toward the first year law student and 
discusses various aspects of legal 
education, from the classroom experience 
to clinical education. 


Notes 
“Crippling the Education for All Handi- 


Current Legal Literature 


capped Children Act,” by Laura Henry. 
Discusses the Education for All Handi- 
capped Children Act, the special services 
required by the Act, and the narrowing of 
the Act by the courts. 

“Employment Discrimination: How to 
Discriminate in Business Without Really 
Trying,” by Donna Canina Doyle. 
Examines discrimination by the use of 
seniority systems, and the effect of Title 
VII on systems that were created after Title 
VII was adopted. 

“Florida No-Fault: The Court Went 
Along for the Ride,” by Marilyn Lipton. 
Discusses Florida’s no-fault automobile 
insurance statute, and examines the consti- 
tutionality of its tort threshold require- 
ments. 

“United States v. Lee: Has the Retreat 
Been Sounded for Free Exercise?” by John 
Jamison Wiles. Discusses the applicability 
of Social Security taxes to Amish farms, 
and considers the effect of taxes on free 
exercise. BJ 
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Books continued 


manual was produced through the joint 
efforts of the staffs of the National Center 
on Women and Family Law, the National 
Center for Youth Law and the American 
Bar Association Child Custody Project. 

The manual addresses relevant state 
criminal statutes and pertinent inter- 
national law. Price: $50; write National 
Center on Women and Family Law, 799 
Broadway, Room 402, New York, N.Y. 
10003. 


Louis D. Brandeis—the 
People’s Attorney 


Prentice-Hall on September 13 
published Brandeis: An Intimate 
Biography of One of America’s Truly 
Great Supreme Court Justices, written by 
Lewis J. Paper. 

Relying on new information, including 
interviews with all surviving Brandeis law 
clerks and the Brandeis Court papers at 
Harvard Law School, Paper has provided 
a detailed and compelling picture of 
Brandeis in both his professional and 
personal life. 

Paul Freund, a Harvard law professor 
and former clerk to Justice Brandeis, says 
that Paper “has distilled a broad range of 
sources into a vivid narrative, with the 
feeling of intimacy and immediacy.” 

The book costs $18.95 and is available 
from Prentice-Hall, General Publishing 
Division, Publicity Department, Engle- 
wood Cliffs, New Jersey 07632. 


Accounting Systems for Lawyers 

A new publication from the American 
Bar Association Economics of Law 
Practice Section outlines a complete 
accounting system designed especially 
for the smaller law firm. 

Simplified Accounting Systems and 
Concepts for Lawyers stresses the necessity 
of a sound accounting system to minimize 
the business risks involved in operating 
small firms. 

The publication describes the serious 
problems caused by uncoordinated and 
nonuniform bookkeeping; explains book- 
keeping principles to those with little 
experience in  systematizing financial 
records; and provides a standard chart of 
accounts incorporating standard account- 
ing titles and a uniform numbering system. 

The publication is available from the 
American Bar Association, Order Billing 
511, 1155 East 60th Street, Chicago, 
Illinois 60637, at a cost of $34 (plus $1 
handling charge). A $10 per copy discount 
is offered to members of the ABA 
Economics of Law Practice Section. BI 
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by Stephen Marc Slepin 


The ideas of economists and political 
philosophers, both when they are right and 
when they are wrong, are more powerful than is 
commonly understood. Indeed the world is 
ruled by little else. Practical men, who believe 
themselves to be quite exempt from any intellec- 
tual influences, are usually the slaves of some 
defunct economist. Mad men in authority, who 
hear voices in the air, are distilling their frenzy 
from some academic scribbler of a few years 
back. I am sure that the power of vested interests 
is vastly exaggerated compared with the gradual 
encroachment of ideas.—Lord John Maynard 
Keynes, quoted in The Wordly Philosophers. 


Rene Descartes—he of cogito ergo sum 
fame—bequeathed to us some centuries 
ago, the enormously famous (or infamous) 
mind-body dualism, the refutation of 
which defines the history of modern 
science. 

The Cartesian notion of human 
conduct, viz., something called mind at 
work, perhaps only incidentally in and 
through the corporeal incarnation of man 
(his body), took the form of an awesomely 
influential metaphor: “The dogma of the 
Ghost in the Machine.”2 Unlike the 
Canterville Ghost which was fairly 
effectively walled up and troubled only 
those who troubled it, Descartes’ Ghost 
continued to rattle about, albeit in an ever 
reduced ambit, given the fact that a theo- 
logically freed science has gone far to 
establish the concept of mind as a cognitive 
function of the human, corporeal 
organism. 

To remark the inconsonance of the law 
with modern psychology or physiology or 
neuropsychiatry would be to state a 
commonplace. But to remark the law’s 
attachment to a spook sired by what Lord 
Keynes might have termed a “defunct... 
philosopher” is perhaps more edifying, or 
at least entertaining. 

In Hammersmith, Inc. v. Zanfardino, 
425 So. 2d 80 (Fla. Ist DCA 1982), the 
court considered the employer/carrier’s 
appeal from an award of benefits made by 
Deputy Commissioner William Johnson. 
Zanfardino was a shipping clerk who 
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“The Ghost in the Machine”—A Persistent Spook 


was required to take a polygraph examina- 
tion, took two and failed both. A few 
minutes after taking the third test he 
complained of numbness in his leg, was 


ministered to by a_ rescue squad, 
developed respiratory problems, was 
transported to the hospital, where he was 
DOA. The cause of death was established 
as a dissecting aneurysm of the aorta (a 
ruptured aorta). 

After trial of the cause, the deputy 
commissioner found the polygraph exam- 
ination(s) to be an identifiable effort, 
found physical reaction thereto as 
exhibited by change in blood pressure and 
respiration, found an unusual strain or 
overexertion not routine to the type of 
work performed, and found that such 
unusual exertion precipitated the subject 
aneurysm. The district court characterized 
the deputy’s finding as being that the 
deceased suffered “a compensable accident 
[sic].” 

The district court of appeal disagreed 
and reversed. 

To put the matter in jurisprudential con- 
text, it will be recalled that the Supreme 
Court of Florida in Mosca & Co. v. Mosca, 
362 So. 2d 1340 (Fla. 1978), extended the 
rule of Victor Wine & Liquor, Inc. v. 
Beasley, 141 So. 2d 581 (Fla. 1962), which 
was a judicial creation making proof of the 


compensability of “heart attacks” more 
difficult, to what the district court of 
appeal has called “other internal failures of 
the cardiovascular system, . . . .” That is, 
the court created a rule by which proof of 
an injury arising out of and in the course of 
employment would be insufficient to 
establish the compensability of the broad 
range of events called “heart attacks,” and 
thereafter have proceeded to extend that 
judicially created rule to various other 
internal afflictions, events, injuries. 

The district court of appeal in 
Hammersmith, Inc. v. Zanfardino quickly 
cleared the decks by adhering to the line of 
cases which vest the appellate court with 
the extraordinary power to weigh the 
evidence, even as the deputy does, because 
and only because the evidence came in by 
way of deposition. This is a terribly useful 
judicially created arrogation of power to 
any appellate tribunal—and it has been 
used by the “old Commission” as well as by 
the IRC, the Supreme Court of Florida, 
and the district court of appea!—but 
makes no obvious sense. That is, if the 
appellate tribunal may not weigh the 
evidence when that evidence consists of 
live testimony before the deputy (inasmuch 
as the deputy can know the individuals 
who are testifying and consider their 
demeanor, etc., but the appellate tribunal 
cannot), one must wonder why the deputy 
loses familiarity with those very same life 
forms when they happen to come in by 
deposition, or for that matter why the 
appellate tribunal gains familiarity with 
those life forms simply because on a 
Tuesday or Friday in this particular case 
Dr. “X” testified by deposition rather than 
from a chair in the hearing room. Yet, as 
fascinating as this device of appellate 
retrial is, it does not represent the main 
interest of this article. 

The district court of appeal observed 
that the doctor who performed the autopsy 
testified that Zanfardino had a pre-existing 
arteriosclerosis of the aorta which predis- 
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posed him to dissecting aneurysms, but 
that there was no other evidence of heart 
disease; that it was the doctor’s opinion 
that the polygraph tests are emotionally 
stressful and, based upon the proximity of 
the subject test to Zanfardino’s death, the 
claimant’s dissection of the aorta was 
related to the polygraph examination. The 
district court of appeal further observed 
that two expert polygraph examiners testi- 
fied that such tests are emotionally or psy- 
chologically stressful but are not physically 
stressful! Nevertheless, the district court of 
appeal observed that according to these ex- 
pert polygraph examiners, such tests are 
designed to measure physiological changes 
in the subject’s body as manifested by 
changes in blood pressure, breathing, and 
in galvanic electricity running through the 
body. The district court of appeal’s para- 
graph explaining this requires quotation, 
for it presents a dramatic exercise in 
nonsequiter: 


Two expert polygraph examiners testified that 
polygraph tests are emotionally or 
psychologically stressful but are not physically 
stressful; the tests are designed to measure 
physiological changes in the subject’s body as 
manifested by changes in blood pressure, in 
breathing, and in galvanic electricity running 
through the body. 


Assuming that the testimony of the two 
polygraph experts was as reported by the 
district court of appeal opinion, it is clear 
that the paragraph doesn’t parse; tests 
designed to measure physiological 
changes, which indeed depend upon blood 
pressure alteration and breathing vari- 
ations and in galvanic electricity, cannot be 
“not physically stressful.” Indeed, if the 
polygraph examination was in fact “not 
physically stressful,” reasonable men 
would not be amiss in doubting the value, 
much less the validity, of polygraph 
examination. Much like giving a cardio- 
vascular stress test which is “not physically 
stressful.” 

The district court of appeal cited to 
Mosca for the rule that a ruptured 
aneurysm can qualify as an accident 
arising out of the employment if it be 
shown by competent evidence that the 
rupture has been caused by an unusual 
strain or overexertion by the claimant 
resulting from a specifically identifiable 
effort by him not routine to the type of 
work he is accustomed to performing. 

Accordingly, the district court of appeal 
found that the deputy commissioner in this 
cause “departed from the evidence and the 
law. .. .” That is, according to the district 
court of appeal “the evidence clearly 


showed that there was nothing in the test 
which could be described asa physical over- 
exertion. . . .” Moreover, the district court 
of appeal held that a change in blood 
pressure or respiration rate “from 
emotional stress is not physical over- 
exertion,” and to hold otherwise would be 
to abandon the rule of Victor Wine and its 
progeny. That is, emotional strain “unac- 
companied by unusual physical strain or 


over-exertion is an insufficient base upon 
which to predicate compensability. . . .” 
Why? Citing to Mosca at 1342: “... Emo- 
tional strain is too elusive a factor to be 
utilized, independent of any physical activ- 
ity, in determining whether there is a causal 
connection between a heart attack or other 
internal failure of the cardiovascular sys- 
tem and the claimant’s employment.” 
The decision in Hammersmith, Inc. v. 
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Zanfardino ostensibly has nothing to do 
with the long-standing, if curious and 
frequently overcome prohibition upon 
considering a “mental or nervous injury 
due to fright or excitement only” being 
deemed an injury by accident arising out 
of the employment. See West's Florida 
Practice, Workers’ Compensation, Davis, 
Vol. 6, §221, pp. 356-357, n. 33-34, and 
§289, pp. 571 et seq. 

In those cases, we were concerned witha 
statutory prohibition upon considering a 
psychological or psychiatric injury or 
impairment or condition resulting from 
the employment (or events in the 
employment) as being an injury by 
accident arising out of and in the course of 
employment, so that, quite often, some 
physical touching had to occur in order to 
predicate the award of compensation. 
However anachronistic such a rule might 
now be, it is nevertheless a statutory rule 
subject to permutation of and by 
adjudication. 

The instant decision, however, is rather 
different. For Zanfardino did not suffer a 
neurosis or psychosis or other psychiatric 


malady; Zanfardino suffered a manifestly . 


physical effect and, manifestly, died from 


1 +> reasons why ACC L 
be your corporate supplier 


it. Effects, though, we tend to think of as 
having causes, David Hume’s skepticism 
to the contrary notwithstanding,’ and the 
medical evidence of record in this case 
established the cause as the employment 
condition—unusua! for Zanfardino, not 
routine to the type of work he performed, 
over-exerting. 

The puzzle, then, is how the medically 
physical event (galvanic electrical hype, 
blood pressure alteration, respiratory 
deviation and aneurysm) resulting from 
the physical event (three quite physical 
polygraph examinations) could be not an 
injury by accident arising out of and in the 
course of employment because “polygraph 
tests . . . are not physically stressful.” 

Without pretending to an encyclopedic 
knowledge of current neuropsychiatric, 
physiological or psychological thought, it 
is nevertheless not uncommon knowledge 
that coronary occlusion of vessels does not 
by itself cause death in the absence of a 
psychological or physical stressor, and that 
blockade in the brain system electrically 
responding to stressful stimuli will prevent 
death as a consequency of coronary 
exclusion even where an animal is stressed. 
Indeed, it appears rather broadly accepted 
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that psychological stress factors are often 
or may be sufficient to cause ventricular 
fibrillation or death without any coronary 
occlusion whatsoever.® Too, experimenta- 
tion with the central nervous system and 
the brain has been fairly extensive and 
demonstrates the capacity of physical 
stimuli to produce “psychological” results, 
even as “psychological” stimuli have 
physical referents. 

The answer lies in the mediation—not 
actually, but as considered by adjudi- 
cators—of the “ghost in the machine.” 
Zanfardino’s physical affliction or in- 
jury or result or effect was not caused by 
physical events (galvanic electricity, blood 
pressure, respiratory process) pursuant to 
being strapped in a machine, having elec- 
trodes attached to his skin and suffering his 
delicate ear mechanism to be modulated by 
radio waves emanating from the oral cavi- 
ties of his examiners. Zanfardino died 
because his mind did him in! He was, un- 
pardonably to spoof, spooked to death. 
And that spook was Descartes’ Ghost in 
the Machine. 

The irony of such a judicial design, 
implicitly influenced by notions which 
long ago suffered scientific desuetude, is 


should 


* Guaranteed satisfaction 


INDUSTRIES, inc. 
121 S.E. 1st Street, Miami, Florida 33131, (305) 358-2571 


566 


THE FLORIDA BAR JOURNAL/ OCTOBER 1983 


| 

J 

low as $30. 

| 

a 


that even as the courts have strained to 
eschew incorporeal causes (“Emotional 
strain is too elusive a factor to be utilized,” 
Mosca at 1342) the courts have, just so, 
ignored the manifest and unblinkable 
physical events in order to catch the coat- 
tails, as it were, of an incorporeal and 
intervening cause no more manifest nor 
sensible than Aristotle’s First Cause, here 
“The Ghost in the Machine.” BJ 


Stephen Marc Slepin, Tallahassee, 
is a partner in the firm of Slepin, 
Slepin, Lambert & Waas. He has been 
chairman of the IRC and director of 
Labor and Employment Opportuni- 
ties. 

He writes this column on behalf of 
the Workers’ Compensation Section, 
Ivan Matusek, chairman, and Steve 
Kronenberg, editor. 


1Discours de la methode (discourse on the 
method), part iv; THE PHILOSOPHICAL WORKS 
OF DESCARTES, translated by E.S. Haldane, G. 
T. R. Ross, two volumes, (Cambridge, corrected 


edition 1934); DESCARTES: PHILOSOPHICAL 
WRITINGS, edited by G. E. M. Anscombe, P. T. 
Geach (Edinburgh, 1954); DESCARTES’ PHILO- 
SOPHICAL WRITINGS, edited, Norman Kemp 
Smith (London, 1952); Discours de la methode, 
Etienne Gilson, 2d ed. (Paris, 1930) translation. 

7G. RYLE, THE CONCEPT OF MIND 
(Hutchinson’s University Library, 1949). 

3By way of condiment, your author chanced 
upon the following cogent, if grudging, 
concession by the profoundly conservative Dr. 
George Will: “The Christian dichotomy of body 
and soul, may seem _ increasingly 
problematic, given what is being learned (and 
done, pharmacologically) about the chemistry 
of moods and conduct.” STATECRAFT AS 
SOULCRAFT, G. WILL (Simon & Schuster, 1983), 
61. Which concession, as such, is made in one 
short sentence, requiring no more than that, and 
is, as Will implies, hardly worth more than an 
acknowledgment en passant amidst an 
explication of Darwinian-Marxian-Freudian 
influences. See e.g., Johansson, G., et al., 
Severe Stress Cardiopathy in Pigs, AMERICAN 
HEART JOURNAL, vol. 87 (1974), 451-457; Lown, 
B., et al., Neural and Psychologic Mechanisms 
and the Problem of Sudden Cardiac Death, 
AMERICAN JOURNAL OF CARDIOLOGY, vol. 29 
(1977), 890-902; Barchas, J. D., er al., 
Behavioral Neurochemistry; Neuroregulators 
and Behavioral States, SC\ENCE, vol. 200 (1978), 
964-973; Burrell, R. J. W., The Possible Bearing 
of Curse Death and Other Factors in Bantu 
Culture on the Etiology of Myocardial 
Infarction, THE E1lOLOGY OF MYOCARDIAL 
INFARCTION, T. N. James & J. W. Keys (eds.), 
Little Brown & Co., Boston, 1963; inter alia. 


4Mosca, a 43-year-old corporation 
president, under some financial strain, working 
long hours, who was chastised at a meeting, and 
who—with a history of good health but 
medically-controlled hypertension—keeled 
over with a rupture of a congenital cerebral 
aneurysm. Richard E. Mosca & Company, Inc. 
v. Mosca, 362 So. 2d 1340 (Fla. 1978). There, the 
judge of industrial claims found an injury by 
accident arising out of and in the course of 
employment, and his order was affirmed by the 
Industrial Relations Commission, but was 
quashed by the Supreme Court of Florida. See, 
“The Compensability of Psycho-Trauma: An 
Affair of the Heart,” Ivan Natusek, Workers 
Compensation Section Newsletter, vol. II, no. 3, 
April 1978 at 3, et seq., for an incisive analysis 
and synthesis of case law development. 


SDaviD HUME, AN INQUIRY CONCERNING 
HUMAN UNDERSTANDING. See, the lighthearted 


discussion, in Moulinos v. National Airlines, 7 
FCR 56 (1972), of the judicial use or misuse of 
the. profoundly troublesome, important, 
ubiquitous, mundane yet mysterious term 
“causation”’—as in “causally” or “causal 
relationship”—for which thanks are due to the 
perspective offered by the redoubtable Fred 
a Virginia Law Review, vol. 23 and vol. 

Skinner, Lie, Entman, Modification of Ven- 
tricular Fibrillation Latency Following 
Coronary Artery Occlusion in the Conscious 
Pig; The Effects of Psychological Stress and 
Beta-Adrenergic Blockage, CiRCULATION, vol. 
51 (April, 1975); J. E. Skinner, inter alia, The 
Role of the Frontal Quartex in the Regulation of 
Cardiac Vulnerability to Ventricular 
Fibrillation: A New Concept of Cannon's 
Cerebral Defense Mechanism, NEUROPHYSIOLO- 
GY AND PSYCHOLOGY: BASIC MECHANISMS AND 
CLINICAL APPLICATION, (Academic Press, 1979). 
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fellow Florida Lawyer who also found that alcohol was inter- 
fering with life and practice, and who learned a way to get off the 
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“Lawyers Helping Lawyers” 
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The witness answers loud and clear, 
Just the way you like; 

Everyone in court can hear; 

He doesn’t need a mike. 

His diction’s grand, his words precise, 
The jury is impressed. 

He’s confident, sincere and nice, 

His answers well-expressed. 

He dresses well, is neat, polite; 

He doesn’t argue back. 


He has a special knack. 


The Witness 


He makes the facts seem always right; 


EDWARD SIEGEL 
Jacksonville 


His story simply leaves no doubt; 
The jurors sense it’s true 

That he knows what he talks about; 
The jurors know it too. 


In short, the witness is ideal, 

A pleasant, honest face; 

Charming, suave, and quite genteel, 
The one who wins the case. 


Just one thing’s wrong, | do submit; 
It cannot be denied. 

Although he’s great, | must admit 
He’s for the other side. 
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professionally responsible 


PURPOSE 
The purpose of the National Institute for 
Trial Advocacy is to contribute to the used in the NITA 
development of an adequately trained, 


cient to serve the needs of justice in the 
United States. Since its inception in 1972 
the Institute has had these corollary objec- 
tives: first to train lawyers, and especially 
young lawyers, in advocacy; second, to 


ing and learning the skills of the effective 
professional trial advocate; third, to 
encourage the teaching and learning of 
these skills; and fourth, to train teachers 
for service in law and in Continuing Legal 
Education programs on trial advocacy. 


1983 Trial Advocacy Programs 
SPANNING THE NATION 


dent performances. 


TEACHING METHOD 
Team teaching is the principal method of instruction 
programs. Ordinarily, a teaching 
team for a single section includes an experienced trial 
trial bar, suffi- judge, one or more experienced trial lawyers, a team 
leader (usually a law professor) experienced in teach- 
ing advocacy and a teaching assistant. The team 
leader and teaching assistant for each section serve 
throughout both parts of the program; other members 
of the teaching team serve parts of the program. The 
develop methods and techniques for teach- team leader is responsible for organizing the team and 
selecting or developing teaching materials. In most 
class sessions, students perform as trial counsel in 
some phase of trial or preparation for trial. Often, 
members of the teaching team give demonstration 
performances as well as constructive criticism of stu- 


National Institute for Trial Advocacy 


on tape. 


Boalt Hall 


November 18-20, 


Legal Education Center, 


St. Paul, Minnesota, 
(612) 292-9333 


SEVENTH ANNUAL 
ADVOCACY TEACHERS 
TRAINING SESSION 


University of California 
School of Law 


Berkeley, California 
Direct Inquiries To: 
Admissions Director 
NITA/ Teachers Training Session 


40 North Milton Street 


REGIONAL 


School of Law 


1983 Direct Inquiries To: 


(303) 753-3351 


FIRST ANNUAL 
ROCKY MOUNTAIN 


University of Denver 


Denver, Colorado 
December 1-11, 1983 


Prof. Mark S. Caldwell 
Program Co-Director 
NITA/ Rocky Mountain Regional 
Suite 106 University of Denver, School of Law 
9th Floor, 250 West 14th Avenue 
$5104 Denver, Colorado 80204 


SIXTH ANNUAL 
ADVANCED TRIAL 
ADVOCACY WORKSHOP 


University of Florida 
Gainesville, Florida 
December 10-14, 1983 


Direct Inquiries To: 


Prof. Gerald T. Bennett 


Program Director 


NITA/ Advanced Trial Advocacy Workshop 
Room 329, Holland Law Center 
University of Florida 
Gainesville, Florida 


(904) 392-0412 


(312) 649-8932 


EIGHTH ANNUAL 
MIDWEST REGIONAL 


Northwestern University 
School of Law 


Tentative Dates: 
January 8-15 & May 28-June 4, 1984 
Direct Inquiries To: 
Prof. Thomas Geraghty 
Program Director 
NITA/ Midwest Regional 


357 East Chicago Avenue 
Chicago, Illinois 60611 


REGIONAL 


Direct Inquiries To: 


Northwestern University School of Law Tenth Floor 
121 North Broad Street 
Philadelphia, Pennsylvania 19107 

(215) 988-0931 


SIXTH ANNUAL 
MID-ATLANTIC 


: University of Pennsylvania 
Chicago, Illinois Law School 


Philadelphia, Pennsylvania 
March 10-16 & June 3-9, 1984 


Louis M. Natali, Jr., Program Director 
NITA/ Mid-Atlantic Regional 


SECOND ANNUAL 
ADVANCED/ALUMNI 


SESSION 


University of California 


School of Law 
Boalt Hall 


Berkeley, California 
March 25-29, 1984 


Direct Inquiries To: 


Admissions Director 
NITA/ Advanced Alumni Berkeley 
Legal Education Center, Suite 106 

40 North Milton Street 
St. Paul, Minnesota 55104 


(612) 292-9333 


Please note new dates for the Advanced Trial Advocacy Workshop and Rocky Mountain Regional. 


VIDEOTAPE 


Each student is given a 
videotape on which 
individual perform- 
ances are continually 
taped. Following the 
student’s performance 
he or she is given a live 
critique by the teach- 
ing team. After the live 
critique a student can 
review his or her per- 
formance. Further, 
individual progress 
can be reviewed by the 
faculty as it is captured 


ue 


Trial Lawyers’ Forum 


Law School Trial Training and 
the Rest of the Real World 


by Thomas R. Ewald 


Editor’s Note: With this, its first column, 
the Trial Lawyers’ Section commences 
publishing on a regular basis in the 
Journal. Each month the column will 
feature a different phase of trial or aspect 
of trial practice. This article explores howa 
law school advocacy program imparts a 
foundation of trial skills. Thomas R. 
Ewald, an experienced litigator and the 
director of the University of Miami Trial 
Advocacy Program, discusses the 
advantages and shortcomings of trial 
training by simulated cases and explains 
why only some of the techniques and 
fundamental principles of trial practice can 
be taught in a law school program. 


In the past 10 years the tradition of 
training trial laywers only through court- 
room litigation has been giving way. In- 
creasingly lawyers are beginning their trial 
training in law school, where trial advo- 
cacy programs teach students basic 
courtroom skills through classroom exer- 
cises and simulated cases. This article 
assesses these programs’ strengths and 
weaknesses and examines those aspects of 
trial practice that cannot be taught 
through simulated cases but must be 
learned by representing real clients in 
actual litigation. 

At the outset it should be recognized 
that law schools (as presently funded and 
organized) cannot teach students trial 
skills through representation of real clients 
in actual cases. On the one hand, if the law 
faculty were to supervise students’ clinical 
trial training directly, the program would 
be far more expensive than traditional law 
school classes. For such a program to 
maintain high standards of education to 
students and service to clients, each faculty 
member would be able to supervise only a 
small number of students. In addition to 
the resulting high faculty-student ratio, the 
program would incur many of the costs of 
operating a law office. On the other hand, 
if the law school seeks to give students trial 


experience at a reasonable cost by arrang- 
ing for them to work in public or private 
law offices, the students will be assigned to 
whatever needs to be done in the office, not 
necessarily to work that will develop their 
trial skills with maximum effectiveness. 
Moreover, it may be difficult for the 
faculty to control the law offices’ super- 
vision of students, and service to clients 
may be uneven in quality. Whichever clini- 
cal approach the law school follows, 
students’ opportunities to obtain trial 
experience in actual cases will be uncertain 
because real cases may encounter delay 
and many are likely to be settled before 
trial. 

As a result of these circumstances, law 
school trial training programs have been 
unable to take full advantage of Florida 
Supreme Court Rule XVIII, permitting 
students in clinical programs to appear in 
court on behalf of indigent persons and 
public agencies. To solve the problems of 
clinical trial training, many law schools 
have established trial advocacy programs 
where classroom exercises and simulated 
cases can give students intensive practice in 
trial skills under the supervision of 
experienced trial lawyers. Such programs 
use the available training time most 
effectively and can avoid risking real 
clients’ lives and property in the training 
process. 
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For example, in the Trial Advocacy 
Program of the University of Miami, a 
faculty of experienced trial lawyers assigns 
students to perform exercises in specific 
courtroom procedures. The faculty 
controls the difficulty and complexity of 
each exercise so as to develop a particular 
trial skill. Students and faculty meet in 
small group seminars. After a student per- 
forms an exercise the faculty members 
critique the performance, and, where 
appropriate, demonstrate different 
approaches to the problem. The student 
then reviews his or her performance on 
videotape. 


Three Levels of Introduction 

Law school trial advocacy programs can 
introduce students to trial practice on three 
levels. First, they can train students in the 
mechanics of courtroom trial techniques, 
such as choosing jurors, making opening 
statements, conducting direct and cross 
examination of witnesses, laying 
foundations for exhibits, making 
objections and trial motions, offering jury 
instructions, and making closing 
arguments. Given enough practice and 
careful guidance, a student can actually 
master some trial procedures—opening 
statements, for example, or impeaching a 
witness with his deposition testimony—in 
a law school program. Trial advocacy 
programs also can give students some 
familiarity with preliminary procedures, 
such as interviewing clients and witnesses; 
obtaining and analyzing documents; argu- 
ing motions in court; taking depositions; 
participating in pretrial conferences; 
negotiating; and preparing for trial. 

Second, trial advocacy programs can 
give students an opportunity to work as 
lead lawyers, handling an entire case from 
the initial witness statements through 
pleadings, discovery, pretrial proceedings, 
and trial. This is experience most begin- 
ning trial lawyers cannot obtain in actual 
cases. Work as lead lawyer in simulated 
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cases—as in real cases—trains the student 
to do more than execute procedures. The 
lead lawyer is responsible for analyzing a 
case’s strengths and weaknesses, arriving 
at a unified theory, anticipating the 
opponent’s case, developing strategy, 
focusing his side’s efforts on main 
objectives through pretrial proceedings 
and at trial, and responding to the emer- 
gencies and reversals that occur in the life 


Work as a lead lawyer in a law school 
trial advocacy program can meet the 
student’s need to understand the relation- 
ships among all the parts of a case and their 
bearing on the central theory. This 
experience should create a framework for 
learning and development while he works 
on parts of a case as a litigation assistant, 
for example, taking a single deposition or 
analyzing records, and should help him to 


of a litigated case. take on lead lawyer responsibilities in 
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actual cases as his career progresses. 

Third, law school trial advocacy 
programs can give students a grasp of some 
of the fundamental principles underlying 
trial practice. For example, a law school 
program can take the time to remind 
students that life occurs in story form, not 
as issues of law or fact, and that many legal 
problems can be solved best by finding the 
true story in the facts and telling it clearly. 
Effective opening statements, witness 
testimony, evidentiary foundations and 
closing arguments all depend ona lawyer’s 
ability to communicate facts in story form. 
A trial program, by directing a student’s 
attention to stories as a means of analysis 
and expression, can give him a respect for 
facts in context, can increase his sensitivity 
to his clients’ stories, and can improve his 
effectiveness in court. 


Shortcomings of Law School 
Advocacy Programs 

The main shortcomings of law school 
trial advocacy programs are due to the use 
of simulated cases and the lack of oppor- 
tunity for students to work with actual 
clients. The basic unit of work for a trial 


. . . Simulated cases, by separating 
skills training from client 
representation, lose fundamental 
values that give a trial lawyer’s 
litigation skills their only 
legitimate justification 


lawyer is not the case; it is the lawyer-client 
relationship. Each client has needs and ob- 
jectives that go beyond the confines of a 
single case. They are unique to the client. 
They may be complex and irrational. They 
cannot be simulated. Work on imaginary 
cases cannot train students to understand 
and respect these client interests and take 
them into account in handling litigation. 

Moreover, in actual cases for real clients 
both the lawyer and the client take risks. 
They depend on each other. If they 
disagree on objectives, they need to try to 
arrive at a unified approach, each doing his 
best to persuade the other. Simulated cases 


— 
Us. 
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cannot reconstruct these crucial features of 
the lawyer-client relationship. There, only 
the student lawyer is at risk. Client risk has 
been eliminated, along with live client 
interest. There is no one to share the risks 
and the internal arguments with the 
student lawyer and prepare him for the ups 
and downs of client representation in real 
life. 

At worst, work on simulated cases may 
encourage a student to believe that the case 
is his case, not his client’s, and to carry that 
approach to litigation over into his work as 
a trial lawyer on actual cases. This may be 
most likely where the trial lawyer begins 
his career in a place where he does not have 
clients, for example in a_ public 
prosecutor's office (where the client is an 
abstract public) or in the litigation depart- 
ment of a large law firm. 

Furthermore, in trial advocacy 
programs all cases go to trial, thereby mis- 
representing real life where most cases are 
settled and, more seriously, obscuring an 
important purpose of trial lawyering—to 
free clients from real problems, from 
litigation, and from trial lawyers them- 
selves. Actual cases for real clients often 
present opportunities to resolve disputes 
by negotiation or other alternatives to 
litigation. In some cases, for example, an 
antitrust action between supplier and 
customer, or a divorce, the parties may be 
reconciled to each other and new 
relationships created. Simulated cases 
between fictitious parties in imaginary fact 
situations cannot teach students these 
Important skills. Simulated cases, by 
separating skills training from client repre- 
sentation, lose fundamental values 
that give a trial lawyer’s litigation skills 
their only legitimate justification. 

Perhaps the most serious shortcoming 
of trial training by simulated cases is that 
the cases are delusionary. In a simulated 
pedestrian knockdown case two teams of 
opposing student lawyers, battling for 
victory before a student “jury,” present 
conflicting _ “evidence” through role- 
playing “witnesses” on whether the 
“plaintiff” pedestrian stepped into the path 
of “defendant’s” imaginary truck with or 
against a fictitious green traffic light. For 
the student lawyers only the stakes are real. 
One team will win; one will lose. Course 
grades, perhaps other prizes or even job 
recommendations may depend on the 
outcome. The more competitive the 
atmosphere and the more realistic the wit- 
nesses’ behavior on the stand, the deeper 
the fantasy. 

By requiring students to use their most 


powerful trial skills in a fantasy world, 
simulated cases may actually be 
detrimental to their preparation for work 
in the real world. A trial lawyer needs as 
clear a grasp of reality as he can develop. 
Even actual cases can lead to confusion 
between reality and delusion; they are 
about occurrences the lawyers, the jurors, 
and the judge have not seen and therefore 
must imagine. 

The purpose of law school trial 
advocacy programs is to help students, 
after they graduate, train themselves as 
trial lawyers through actual experience, 
and to help them develop professionally 
through the rest of their lives. Trial 
advocacy programs can establish a 
foundation of skills enabling law graduates 
to begin representing clients at reduced 
risk to the clients and to themselves. But 
law school trial programs are an 
introduction to only part of trial practice. 
Only actual trial experience can train trial 
lawyers to solve real clients’ problems, to 
search effectively for alternative means of 
resolving disputes and, where necessary, to 
use their litigation skills in the real 
world. BI 


Thomas R. Ewald, Coral Gables, is 
professor of law and director of the 
Trial Advocacy Program at the 
University of Miami School of Law. 
He received his B.A. in 1951 from 
Harvard College and J.D. in 1957 
from the University of Chicago Law 
School. 

He writes this column on behalf of 
the Trial Lawyers’ Section, David 
Goodwin, chairman, and Stephen E. 
Nagin, editor. 
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Judicial Ethics 


Duty to Report Lawyer’s Incompetence 

A judge inquired whether a judge has an 
ethical duty to report the fact that he 
believes an attorney appearing before him 
suffers from an emotional or mental illness 
which renders him incompetent to render 
legal services, or constitutes a danger to 
himself or others. 

Of the seven members of the Committee 
on Standards of Conduct Governing 
Judges who responded to this inquiry, all 
were unanimous that a judge does have an 
ethical duty to report. 

Canon 3 provides that a judge’s judicial 
duties include all the duties of his office 
prescribed by law. It goes without saying 
that a judge has a duty to assure that per- 
sons appearing before him are adequately 
represented. This is particularly so in 
criminal cases. Canon 6 of the Code of 
Professional Responsibility requires a 
lawyer to represent clients competently. 
This is the very stuff of our calling. Canon 
3B(3) of the Code of Judicial Conduct 
requires a judge to “take or initiate 
appropriate disciplinary measures against 
a judge or lawyer for unprofessional 
conduct of which the judge may become 
aware.” 

We have an absolute duty to report any 
instance where a lawyer, by reason of 
disease, physical or mental infirmity, 
alcoholism/drug addiction, intoxication, 
is unable to adequately represent his client. 
Not only does the canon require this 
action, but Disciplinary Rule 11.14 
provides two vehicles by which this might 
be accomplished. Rule 11.14(9) also speaks 
of the right and responsibility of any judge 
to call to the attention of The Florida Bar 
the conduct of any member thereof which, 
in the opinion of the judge, warrants 
investigation by The Florida Bar to 
determine if there has been a violation of 
the Code of Professional Responsibility, 
or if an unprofessional act has occurred. 
As one member pointed out: 


“ 


. it is not incompetent practice, 
ethical dereliction or professional 
misconduct that need trigger the referral, 
but merely the existence of ‘physical or 
mental illness, incapacity or infirmness.’ 
See Article X1, Integration Rule of The 
Florida Bar, Rule 11.01(4). In dealing with 
impairment, we are in effect our brothers’ 
keepers and if we sense any impairment 
of whatever etiology which causes in- 
capability, we must react. In doing 


sO, we may well prevent malpractice 
and protect the profession, but more 
importantly, it may also save a life... . 
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While there is as yet no impaired attorney 
rule or committee (within The Florida 
Bar), per se, there does seem to be an 
increased sensitivity to and awareness of 
the problem of misconduct caused by 
mental or physical disability, as 
distinguished from that caused by moral 
responsibility. See Muller, Impaired 
Attorney Proceedings—A New Approach 
to an Old Problem, The Florida Bar 
Journal, January 1983, page 33.” 

A judge’s failure to report incompetent 
counsel is a violation of the Canons of 
Ethics. It matters not that the incompe- 
tency is a result of disease. An attorney 
finding himself in that unfortunate circum- 
stance should remove himself from an area 
in which he has been rendered 
incompetent. If he does not do so volun- 
tarily, he should be required to do so by the 
Bar. 

You also inquire whether a judge enjoys 
immunity in this respect. While the 
purpose of the Committee on Standards of 
Conduct Governing Judges is limited to 
advising judges of the ethical nature of 
proposed conduct, I, for one, would find it 
incongruous if a judge were not immune 
for acts commanded by the Disciplinary 
Rule and the Canons of Ethics. 


Teaching, Writing, Lecturing 

A judge has written a book on the 
landlord-tenant law. He has been asked to 
deliver lectures to attorneys and 
nonattorneys on landlord-tenant law and 
will be paid for these lectures. The judge 
wants to know whether he may give these 
lectures for compensation and whether the 
publishers of the book may offer it for sale 
at the lectures. Of course, he will not 
participate in selling the book. 

Of the six members who responded to 
the inquiry, all were unanimous that he 
may give the lectures for compensation 
and the book may be offered for sale at the 
lectures. This answer presumes, of course, 
these activities will not detract from his 
judicial duties. The answer also presumes 
he will not give legal advice and thus 
violate the canon against practicing law. 
We have ruled many times that a judge 
may teach, write and lecture on the law, 
and that he may do so for profit. 

There is really no difference than if he 
were employed to teach a class at a law 
school. The very nature of law school is to 
apply known principles to hypothetical 
factual situations. The known principles 


are derived from previously decided cases. 
The fact that a law student obtains infor- 
mation useful to him in a dispute with his 
landlord does not transform teaching into 
the practice of law. As to the second 
question, anyone who has ever attended a 
Bar convention has seen judges lecturing to 
The Florida Bar while law book publishers 
advertised and sold books in the same 
building. The fact that a lecturer happened 
to have written one of the books has no 
ethical impact. 


Participating in Case by Referring 
Authorities 


A question asks whether a judge may 
properly furnish authorities to an appellate 
court concerning a case before it. Of the ten 
members on the Committee on Standards 
responding to this inquiry, eight were of 
the opinion that Canon 3A(4) proscribes 
this activity. As one member noted this 
“is not a disinterested reference to matters 
published in the public domain made in 
casual discussion between judges of 
different courts. The judge seeking the 
communication here either is, or appears 
to be, an advocate; and his participation in 
the case would no doubt anger the litigants 
and attorneys or at least one side of the 
controversy. In short, the primary 
problem, lack of judicial impartiality, or 
the appearance thereof, renders such 
communication improper.” 

A second question is whether a judge 
who has a decision pending before an 
appellate court can apprise the appellate 
court of recent decisions pertaining to the 
case so long as copies are sent on to the 
attorneys. Again, the eight members of the 
committee felt this activity to be improper. 
It was felt in the event of reversal, the 
judge’s impartiality and neutrality would 
at best be questionable and would prohibit 
him from conducting the new trial. 

The two dissenting members felt a judge 
could inform an appellate court of recent 
cases or authorities without taking on the 
role of anadvocate. These members felt the 
judge’s responsibility to the law outweighs 
concerns about the appearance of 
impropriety. 


JAMES T. CARLISLE 
Chairman, Committee on Standards 
of Conduct Governing Judges 


Tax Law Notes 


Florida’s “New” Unitary Corporate Tax 


by Laurel D. Landry and Larry Gragg 


Editor’s Note: This Tax Law Notes 
column is a two-part article discussing 
amendments to the Florida Corporate 
Income Tax Code passed by the 1983 
Florida Legislature. The first part by 
Laurel Landry, staff attorney for the 
House Committee Finance and 
Taxation, is a synopsis of the bill and how 
it works. The second part written by Larry 
Gragg, a practicing attorney, comments on 
the bill’s enactments and its impact on 
Florida's business. 


Part | 


In the latest special session of the 
Florida Legislature, a far-reaching 
package of bills was passed: an education 
act,! a tax act,? and an appropriations act.3 
This package contains important 
educational reforms, raises the money to 
pay for those reforms, and appropriates 
the revenues raised. The tax act contains, 
inter alia, major changes in the corporate 
income tax base and increases in the excise 
tax on certain alcoholic beverages. This 
article discusses those changes in the cor- 
porate income tax base found in Chapter 
83-349, Laws of Florida. This discussion is 
intended to be explanatory rather than 
political, and the author hopes that it will 
answer most of the readers’ more obvious 
questions regarding the new law. 

A historical perspective may be helpful 
in understanding this bill. The Governor in 
his 1983-85 biennial budget recommenda- 
tions named education as his number one 
priority. During the regular 1983 session, 
the House of Representatives passed 
CS/CS/SB 357, as amended, which 
contained increases from 5 percent to 7 
percent in the corporate income tax rate 
and from 2 percent to 2.8 percent in the 
emergency excise tax rate to fund various 
educational reforms. The Senate refused to 
concur with the House amendments. Its 
version of CS/CS/SB 357 contained no 
such tax increases. A_ conference 


committee was named and during the “B” 
special session, a compromise bill was 


adopted which contained no funding 
source.4 The education portion of the 
appropriations bill, however, was vetoed 
by Governor Graham on June 30, 1983. 

On June 27, 1983, the United States 


Supreme Court upheld California’s 
worldwide unitary tax in Container 
Corporation v. Franchise Tax Board.5 On 
July 7, 1983, Governor Graham issued the 
proclamation calling for special session 

At the direction of the leadership, similar 
bills were prepared for both houses by staff 
of the House Committee on Finance & 
Taxation, the Senate Committee on 
Finance, Taxation & Claims, and the De- 
partment of Revenue working in coopera- 
tion. The Senate bill was ultimately passed 
by a vote of 29 yeas to 10 nays in the 
Senate, and 62 yeas and 51 nays in the 
House. The act was signed by the 
Governor on July 19, 1983, and became 
Chapter 83-349, Laws of Florida. 

The following paragraphs discuss the 
specific provisions contained in each sec- 
tion of Chapter 83-349 pertaining to the 
corporate income tax. 

The language in §1 of the law was 
provided by the Department of Revenue 
and was designed to adopt the throwback 
rule and reverse the effect of the decision in 
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Department of Revenue v. Parker Banana, 
391 So.2d 726 (Fla. 2d DCA 1981). In that 
case the court held that legislative intent 
dictated that attribution of sales for 
purposes of the apportionment formula 
must be determined by destination of 
goods. Section 214.71(3)(a)! has been 
amended to provide that sales will be attri- 
buted to Florida if (1) the goods are de- 
livered or shipped to a purchaser in 
Florida, or (2) the goods are shipped from 
Florida and (a) the purchaser is the U.S. 
Government, or (b) the taxpayer could not 
be subjected to an income tax in the state to 
which the sale would otherwise have been 
assigned. For example, a Florida seller 
ships goods to a purchaser in Venezuela. 
Assuming Venezuela does not subject the 
seller to an income tax, the sale would be 
attributed to Florida for apportionment 
purposes. 

Section 2 of the law provides two new 
definitions and amends one existing defini- 
tion. The term “state,” as used in the Code, 
has been expanded to include any foreign 
country or its political subdivision.* The 
basic definition of a “unitary business 
group” is a “group of taxpayers related 
through common_ ownership whose 
business activities are integrated with, are 
dependent upon or contribute to a flow of 
value among members of the group.” 
Although this definition provides no 
litmus test, it follows the standard articu- 
lated in Container Corporation: “The pre- 
requisite to a constitutionally acceptable 
finding of unitary business is a flow of 
value. . . .“8 The provision creates a 
rebuttable presumption that a group is a 
unitary business group when there is direct 
or indirect ownership or control of 50 
percent or more of the outstanding stock. 
When ownership control is less than 50 
percent, the burden is on the Department 
of Revenue to establish whether the group 
is a unitary business group. The 
department is directed to examine all 
elements of the group's business activities 
in order to make such a determination. 
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A definition of “nonbusiness income” is 
provided, creating for the first time a dis- 
tinction between income earned in the tax- 
payer’s regular course of trade or business 
and that arising outside the regular course 
of business. Basically, it includes all in- 
come which does not arise from activities 
that are part of the taxpayer’s regular 
operations. For example, an oil company 
is in the business of producing and market- 
ing petroleum products. The income 
earned from sales of its products is 
obviously earned in its regular trade or 
business. The company, however, is 
engaged in a cash flow management pro- 
gram of short term investments. Profits 
earned from these investments are 
nonbusiness income. 

The distinction between nonbusiness 
income and income earned in the regular 
course of business is important because 
income earned in the regular course of 
business may be fairly apportioned. Under 
ASARCO, Inc. v. Idaho State Tax 
Commission,’ nonbusiness income, on the 
other hand, is apportionable only if a uni- 
tary relationship exists between the corpo- 
ration whose securities generate the 
income and the corporation receiving the 
income. After ASARCO, it appeared that 
the only nonbusiness income which could 
be taxed constitutionally by Florida is that 
which could be allocated to this state 
because of the corporation’s commercial 
domicile or the situs of the property 
generating the Florida  nonbusiness 
income. Apportioning the Florida 
nonbusiness income would have the effect 
of diluting it. The nonbusiness income 
which is allocated to Florida is taxed at the 
full amount; it is not reduced by the ratio 
provided in the apportionment formula, as 
is income earned in the regular course of 
business. 

Section 23 of the new law specifies that 
net income is that share of a taxpayer’s 
adjusted federal incorne which is ap- 
portioned to Florida, plus nonbusiness 
income allocated to this state. The general 
rule as provided in §8 of the new law 
allocates nonbusiness income to the state 
of the taxpayer’s commercial domicile. 
However, nonbusiness income related to 
real or tangible property located in this 
state is to be allocated to Florida. 

Section 3 amends the definition of “ad- 
justed federal income.” The major 
change is the repeal of the foreign source 
income exemption. This section also 


provides that no deduction will be allowed 
for any net operating loss carryovers or 
carrybacks for non-U.S. members of 
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unitary business groups. Dividend income 
received by a member of a unitary business 
group from another member of its group is 
deducted. Nonbusiness income is also sub- 
tracted from taxable income. 

Section 4 amends the provisions relating 
to taxation of affiliated groups which file 
consolidated returns pursuant to F-.S. 
§220.131 to clarify that members of a 
unitary business group may not file a con- 
solidated return. 

The provisions relating to the reporting 
method for unitary business groups are 
contained in §5, which creates a new 
§220.135. Under the unitary reporting 
method, a taxpayer which is a member ofa 
unitary business group shall report the 
group’s total adjusted federal income. The 
denominators of the apportionment 
factors shall be calculated for the entire 
group. All members of the group must use 
the general apportionment method, unless 
the Department of Revenue determines 
that an alternate method is more appropri- 
ate.!! Intra-group sales are eliminated 
from the sales factor of the apportionment 
formula. 

Taxable income for non-U.S. members 
is to be determined using generally ac- 
cepted principles with the adjustments 
listed in §63 of the Internal Revenue Code. 
In essence, non-U.S. members will be 
required to fill out U.S. federal income tax 
forms even though federal law may not 
require this. 

The law anticipates that if a unitary busi- 
ness group contains more than one Florida 
taxpayer, each taxpayer will file separate- 
ly. Section 5, however, allows the tax- 
payers to file a single, combined report for 
all of the Florida taxpayers who are mem- 
bers of the unitary business group. The 
total tax liability of the group should be the 
same whether the taxpayers file inde- 
pendently or in combination, but the 
option is provided for the convenience of 
the group. Whether the taxpayers file a 
single, combined report or independent 
reports, the report filed should contain 
information relevant to the same time 
period for all of the group members. 

For example, unitary group member A 
is a Florida taxpayer, and is on a July to 
June fiscal year. A’s return should show 
information for the group for a July to 
June period, even though some members 
of the group are ona different fiscal year. If 
group member B is also a Florida tax- 
payer that has a fiscal year different from 
A’s, Band A should agree on which time 
period to use. 

Under F.S. §220.14 a $5,000 exemption 


is granted to all taxpayers. Under the old 
law, affiliated groups filing a consolidated 
return must split the exemption between 
themselves. Now under the new law, 
unitary business groups are also allowed 
only one exemption, whether they file 
independently or on a single, combined 
return. 

The apportionment formula used to 
determine the Florida corporate income 
tax is a combination of weighted fractions 
which compare certain of the taxpayer’s 
Florida activities to the total of those 
activities “everywhere.” The activities 
measured are sales, payroll, and property. 
The factors are weighted and then added 
together to determine what fraction of a 
taxpayer’s adjusted federal income may be 
apportioned to (and thus taxed by) 
Florida. 

Apportionment Formula = 
50% (Florida Sales) 


(Total Sales) 

+ 25% (Florida Payroll) 
(Total Payroll) 

+ 25% (Florida Property) 


(Total Property) 


Prior to the enactment of this law, only 
activities relating to the 50 states and the 
District of Columbia were included. The 
formula has not changed, but now 
“everywhere” includes U.S. territories and 
possessions, Puerto Rico, and any foreign 
country.!2 

Besides restoring the term “everywhere” 
to its more common meaning, §7 deletes a 
refund provision. Under the prior law, a 
taxpayer was entitled to a refund of the 
amount by which the aggregate amount of 
its net taxable income subject to tax in 
Florida and in all other states exceeded 100 
percent. For example, a taxpayer did 
business only in Florida and _ Illinois. 
Florida subjected $100,000 of its income to 
tax. Illinois imposed an income tax against 
$225,000 of its income. The taxpayer, 
however, only had a taxable income of 
$300,000. The taxpayer could have 
received a refund of $25,000 from Florida. 

This refund was perhaps appropriate 
when Florida did not tax foreign source 
income; but if the provision had remained 
in effect, Florida revenue would be vul- 
nerable to any overreaching taxation 
scheme devised by any jurisdiction un- 
restrained by the due process clause. 
Although this refund was eliminated, 
taxpayers may still obtain relief from the 
Florida apportionment formula, if it is 
indeed inappropriate.'3 
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Sections 9 and 10 of Chapter 83-349 
contain conforming amendments to the 
franchise tax portion of the Code. All 
financial institutions which are subject to 
the Florida corporate income tax, 
including Edge Act Corporations but ex- 
cluding international banking facilities, 
must include any foreign source income in 
adjusted taxable income. Likewise, a 
Florida bank which is a member of a 
unitary business group must report using 
the unitary reporting method. 


The general effective date of the Act is 
July 19, 1983. Sections | through I! and 
section 23 of the law apply retroactively to 
taxable years beginning on or after 
September |, 1982. For example, a Florida 
corporation’s tax year began on January I, 
1983. The corporation must report and pay 
its 1983 taxes as if this law came into effect 
on January 1, in order to provide 
consistency throughout a taxpayer’s tax 
year. 


Taxpayers whose tax year began on or 
after September |, 1982, may have already 
made at least one estimated payment. 
These taxpayers are required to recompute 
the remaining estimated payments, if any, 
and to make any appropriate adjust- 
ments.'* Taxpayers making estimated 
payments based upon last year’s tax base 
must recompute that information as if this 
act were in effect during that year. This is 
required to ensure that the estimated 
payments reflect the proper tax base. 


A 30-day grace period is provided for 
any taxpayers who had an estimated 
payment come due within 30 days of the 
effective date of the act. No penalties or 


interest will be applied against an under- 
paid estimated tax payment during that 
period for 30 days from the due date of the 
payment. The purpose for this grace period 
was to recognize that taxpayers who were 
required to make estimated payments 
during that period would probably be 
handicapped by a lack of general under- 
standing of the act and by delays in avail- 
ability of updated tax forms and instruc- 
tions. 

In conclusion, Florida has expanded its 
corporate income tax base for the first time 
since the tax was enacted in 1971. Under 
the Florida Constitution, it is easier to 
change the base than the rate.'5 Many of 
the details of administration of the changes 
are left to department rule. The 
department, however, has much to guide 
it: the law itself, a series of Supreme Court 
decisions on the unitary business principle, 
as well as the experience of the other states 
which have a similar corporate income tax 
system. BJ 


'SB 2-C, 1983 Special Session “C,” by 
Peterson (similar to HB 7-C, 1983 Special 
Session); Fla. Laws ch. 83-348. 

2SB 3-C, 1983 Special Session “C,” by 
Johnston (similar to HB 5-C, 1983 Special 
Session); Fla. Laws ch. 83-349. 

3SB_ 1-C, 1983 Special Session “C,” by 
Johnston (similar to HB 6-C, 1983 Special 
Session “C”); Fla. Laws ch. 83-350. 

4SB 38-B, 1983 Special Session “B,” by 
Peterson and others, amended by SB 2-C (Fla. 
Laws ch. 83-348); (compare with SB 6-B, 1983 
Special Session “B”). 

551 U.S.L.W. 4987. For a fuller 
understanding of the unitary business principle, 
the reader should study the following line of 
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cases: ASARCO, Inc. v. Idaho State Tax 
Commission, 458 U.S. __ (1982); F.W. 
Woolworth Co. v. Taxation and Revenue Dept., 
458 U.S. __ (1982); Exxon Corp. v. Wisconsin 
Dept. of Revenue, 447 U.S. 207 (1980); and 
Mobile Oil Corp. v. Comm’. of Taxes, 445 U.S. 
425 (1980). 

*See FLa. STAT. §220.03(1), 
Supplement, for previous language. 

7Fla. Laws ch. 83-349, §2. 
*51 U.S.L.W. 4987 at 4992. 

%ASARCO, Inc. v. Idaho State Tax 
Commission, 458 U.S. (1982). 

'0 See FLA. STAT. §220.13, 1982 Supplement 
for previous language. 

'! But see FLA. STAT. §214.73. 

'2Fla. Laws ch. 83-349, §7. 

FLA. Stat. §214.73 allows alternative 
apportionment methods to the apportionment 
formulas provided by the code. 

'4Fla. Laws ch. 83-349, §11. 

'S Article VII, §5(b) of the Florida Constitu- 
tion requires a 3/5 vote of each house to change 
the rate above five percent. A change in the base 
only requires a majority vote by a quorum in 
both houses. 
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Florida’s “New” Unitary 
Corporate Tax 
Part Il 


The legislature on July 12, 1983, after 
one day of hearings and workshop ses- 
sions enacted SB 3C which made the most 
broadbased policy amendments to the 
Florida Corporate Income Tax Code 
(“Code”) since its enactment in 1971. As 
one legislator has publicly stated the legis- 
lation “was rammed through the 
Legislature with little public comment.™! 

The significance of the policy impact of 
the amendments is best summed up by 
Arthur J. England, former Florida 
Supreme Court justice, who as special tax 
counsel to the Florida House of Represen- 
tatives in 1971 is regarded as the father of 
the Code, who stated that the legislation 
changed the Florida business tax climate 
“from the most hospitable, fair and accom- 
modating in the country to the most 
hostile, heavy handed and greedy.”? 

The purported legal basis for the corpo- 
rate income tax portions of the legislation 
was the United States Supreme Court’s 
decision in Container Corporation of 
America v. Franchise Tax Board? handed 
down on June 27, 1983.4 This also appears 
to be the reason, i.e., its constitutionality 
was in doubt prior to this date, that the 
legislation was not considered in the 
regular session when it could have received 
the review that should have been accorded 
legislation of this magnitude. 

This comment will examine the scope of 
the legislation as it relates to the purported 
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legal basis for the legislation which is 
directly related to the validity of the justifi- 
cation for the abbreviated legislative 
review. The analysis will show that the re- 
lationship of the Container Corporation 
decision to the concepts embodied in SB 
3C was misunderstood from inception. 

While the amendments made by SB 3C 
affect multiple provisions, there are 
essentially the following four separate con- 
ceptual amendments: (1) the broadening of 
Florida’s unitary tax concept to multi- 
corporate enterprises including foreign 
corporations; (2) the inclusion of certain 
foreign source income in the Florida tax 
base; (3) the amendment of the sales factor 
of Florida’s apportionment formula to 
provide for the application of the so-called 
“throwback rule”; and (4) a second 
amendment to the sales factor of the ap- 
portionment formula which is intended to 
narrow the pure destination test originally 
employed in determining the situs of a sale 
for purposes of the sales factor. Any of 
these four amendments could have been 
made without the necessity of making the 
other three. Each of these conceptual 
amendments and the legislature’s ability to 
have enacted them without the authority of 
Container Corporation will be examined 
below. 

By way of background it is necessary to 
understand the issues before the Supreme 
Court in Container Corporation. It is also 
important to understand what was not at 
issue in the case. The following three issues 
were before the Court: (1) Did the 
taxpayer, a Delaware corporation doing 
business in California, and its overseas 
subsidiaries constitute a “unitary business” 
for purposes of state tax; (2) If the taxpayer 
and its subsidiaries were a_ unitary 
business, did the application of the three- 
factor apportionment formula fairly 
apportion the taxpayer’s income to 
California; and (3) Did the application of 
the unitary tax to the taxpayer and its sub- 
sidiaries violate the Foreign Commerce 
Clause of the United States Constitution?’ 

The Court concluded that the state court 
had applied the correct standard in de- 
termining that the taxpayer and _ its 
subsidiaries constituted a unitary business, 
California’s apportionment formula fairly 
apportioned the unitary businesses’ 
income and the application of the unitary 
tax to the taxpayer and its foreign subsidi- 
aries did not violate the Foreign 
Commerce Clause. 

With respect to the relationship between 
the legislature’s ability to enact the various 
corporate tax components of the legis- 
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lation and the Container Corporation 
decision, there is probably the strongest 
relationship between the decision and the 
broadening of the unitary tax principles 
previously applied in Florida. In order to 
understand what the legislature could have 
enacted without the Container Corpora- 
tion decision, one must understand how 
Florida previously applied the unitary tax 
concept. 

Prior to the enactment of SB 3C, Florida 
applied unitary tax principles.S Florida 
utilized as the tax base the domestic 
taxable income of each corporate 
taxpayer, despite the fact that the taxpayer 
might have several separate functional 
divisions which were not doing business in 
Florida, unless the taxpayer could 
establish that it was entitled to separate 
accounting treatment. Florida, however, 
had limited its application of the unitary 
concept in two significant respects. First, it 
had not applied the unitary principle to 
multicorporate enterprises, ie, if a 
portion of an otherwise unitary business 
was conducted in another corporation and 
that corporation was not doing business in 
Florida then that corporation’s taxable 
income was not included in determining 
the tax base of the corporate member of 
the unitary business which was doing 
business in Florida. This exclusion applied 
equally to domestic corporations incorpo- 
rated in other states and overseas corpora- 
tions. Florida’s other limitation on the 
unitary tax principle was the exclusion 
from the tax base of foreign source income 
of a corporation which was doing business 
in Florida notwithstanding the fact that 
the income may have arisen from a unitary 
business. 

In very general terms, the unitary 
method enacted by SB 3C rejects separate 
corporate existence in arriving at a par- 
ticular taxpayer’s tax base. Instead, it de- 
termines the composition of the unitary 
business. If this unitary business crosses 
corporate lines, then despite the fact that a 
particular corporation part of the unitary 
business is not doing business in Florida, 
for purposes of determining the tax base of 
those members which are doing business in 
Florida, it includes the taxable income of 
all members of the unitary business. The 
tax base thus derived is assigned to Florida 
in a two-step process. First, certain non- 
business income is allocated toa particular 
jurisdiction based ona set of rules, and the 
balance is apportioned on the basis of the 
three factor apportionment formula. 

It is important to note that the propriety 
of unitary tax concept per se was not in 
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question in Container Corporation. The 
unitary method of tax had been sanctioned 
long before the Container Corporation 
case. In fact, according to a recent Comp- 
troller General Report 39 states, including 
Florida, employed some form of unitary 
tax.6 The Supreme Court, itself, in 
Container Corporation stated that the 
“legal principles defining the constitu- 
tional limits on the unitary business are 
well established.” 

Thus, the legislature could have ex- 
panded Florida’s unitary tax to include 
domestic multicorporate enterprises 
without the authority of Container 
Corporation. Arguably it could not have 
expanded this to worldwide multicorpo- 
rate enterprises because of the pendency of 
the Container Corporation case. There 
were, however, 13 states which had enacted 
a worldwide unitary tax without such 
authority.® 

The second conceptual amendment is 
the inclusion of certain foreign source 
income. Although this provision is neces- 
sary to effectuate the worldwide multi- 
corporate unitary tax enacted by SB 3C, 
foreign income of domestic corporations 
doing business in Florida could probably 
have been included in the tax base without 
the authority of Container Corporation. It 
would appear that Florida’s exclusion of 
foreign source income of a domestic 
corporation doing business in Florida was 
not constitutionally mandated, but was 
rather self-imposed because of the 
difficulty of avoiding a double tax on this 
income.® 

In addition to the amendment effectu- 
ating the worldwide multicorporate 
unitary tax and the inclusion of foreign 
income, there were two amendments to the 
method of computing the sales factor 
of the apportionment formula. Both 
amendments, the enactment of the throw- 
back rule, and the modification of the 
destination test involve policy issues 
distinct from the unitary tax issues in 
Container Corporation. Both policy issues 
had been considered by the legislature 
when the Code was adopted.!® The modifi- 
cation to the destination test is, in fact, a 
reversal of a judicial interpretation of the 
Code." 

In summary, the only portion of SB 3C 
which was dependent on the Container 
Corporation decision was the expansion of 
the unitary tax principle to include in the 
tax base the taxable income of overseas 
corporations which are determined to be a 
part of the unitary business group. The 
Container Corporation case did not serve 


as the legal basis for a majority of the 
changes which were adopted in SB 3C. The 
issues which were not dependent on 
Container Corporation, which will raise 
substantial revenues in their own right, 
should have been considered during the 
regular session where they could have 
received the proper legislative and public 
consideration. 

If the decision had been made during the 
regular session to broaden Florida’s 
unitary tax to include domestic multicor- 
porate enterprises, the desirability of 
further broadening it to include foreign 
corporations could have been considered 
with the ultimate decision to be dependent 
on the Supreme Court’s ruling in 
Container Corporation. \t would even 
have been possible to pass standby legis- 
lation on this latter point pending a 
favorable ruling in Container Corpo- 
ration. BJ 
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laude in 1977 and her J.D. in 1980 
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of Law. 

Larry Gragg, Palm Beach, is a 
shareholder in Gunster, Yoakley, 
Criser & Stewart, P.A., anda member 
of the Tax Advisory Committee to the 
Finance and Taxation Committee of 
the Florida House of Representatives. 
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4Miami Herald, July 8, 1983, A4, col. 2. 

SFAC Rule 12C-1.15(4)(a). 

6COMPTROLLER GENERAL, REPORT TO THE 
CHAIRMAN, House COMMITTEE ON WAYS AND 
MEANS, KEY ISSUES AFFECTING STATE 
TAXATION OF MULTIJURISDICTIONAL CORPO- 
RATE INCOME NEED RESOLVING, 66. (hereinafter 
COMPTROLLER GENERAL). 

751 U.S.L.W. at 4991-4992. 

8COMPTROLLER GENERAL at 66. 

9An ‘Introduction to Florida Corporate 
Income Taxation, A. England, BACKGROUND 
SCOPE AND ANALYSIS 22 (Special Publication of 
the Fira. Stat. L. Rev. 1972); A. England, 
REPORT TO THE HOUSE ON PROPOSED 
CORPORATE INCOME TAX LEGISLATION 2-19 - 2- 
20 (Nov. 3, 1971). (hereinafter REPORT). 

'OREPORT at 14-15. 

'!Dept. of Revenue v. Parker Banana Co., 
391 So.2d 762 (Fla. 2d D.C.A. 1980). 
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on 


Corporation, Banking& Business Law 


Regulation D and the Amended 


Florida Private Placement Exemption 


Congress and the Securities and Ex- 
change Commission (the “SEC”) recently 
have reduced the federal regulation of 
small offerings of securities by, among 
other things, increasing the availability of 
exemptions from registration under the 
Securities Act of 1933 (the “Act”).! This 
year, the Florida Legislature liberalized 
Florida’s registration exception for small 
offerings, and in doing so has made state 
law more consistent with the SEC's 
regulations. 

The cornerstone of the federal registra- 
tion exemptions is Regulation D.? In 
Regulation D, the SEC has set forth a safe 
harbor definition of the federal private 
placement exemption at Rule 506 and has 
used its authority under §3(b) of the Act to 
define two additional exempt offerings at 
Rules 504 and 505. The private placement 
exemption, contained in §4(2) of the Act, 
exempts from registration under the Acta 
“transaction by an issuer not involving any 
public offering.” Under §3(b) of the Act, 
the SEC has authority to define 
transactions exempt from registration in 
addition to the statutory exemptions, as 
long as the aggregate offering amount does 
not exceed $5 million. In addition, in 1980 
Congress enacted §4(6) of the Act 
exempting from registration offers or sales 
solely to “accredited investors” for an 
aggregate offering price of less than $5 
million. Accredited investors generally are 
institutional investors and certain defined 
wealthy investors.3 

Section 517.061(12) of the Florida 
Securities Act,4 supplemented by rules of 
the Division of Securities, contains the 
Florida private placement registration 
exemption.5 An offering under Regulation 
D or §4(6) generally would need to comply 
with §517.061(12) if it were to be made in 
Florida. The structure of the Florida 
private placement exemption was 
established in 1978 and, prior to the 1983 
amendment, conflicted in many significant 
aspects with Regulation D and §4(6). The 
1983 amendment eliminated many, and the 
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most important, of those conflicts. 


Section 517.061(12) of the Florida 
Securities Act in its present form may be 
summarized as follows:® 
Issuer Qualifications: 


Amount of Offering: 
35 Purchaser Limit: 


none 

unlimited 

yes, relating only to 
Florida residents 
excluded from calcula- 
tion of 35 purchaser 


Accredited Investors: 


limit 
Integration: yes 
Investor Qualification: none 


Method of Sale: no general solicitation 
or advertising; and no 
commissions except to 
dealers registered in 
Florida 

full and fair disclosure 
of all material informa- 
tion 

exempt transaction, so 
no resales without regis- 
tration or the availabil- 
ity of an exemption 
none 


Disclosure: 


Limitation on Resales: 


Notice of Sale: 


Regulation D and §517.061(12) exempt 
from registration offerings in which there 
are 35 or less purchasers,’ except that 
offerings under Regulation D less than 
$500,000 have no such purchaser limit. 
Prior to the 1983 amendment, Florida law 
differed from federal law by excluding 
from the computation of the 35 purchaser 


limit only (i) trusts, estates and corpora- 
tions that were 100 percent, instead of 50 
percent, owned by a beneficial or equity 
owner that also was a purchaser in the 
exempt offering, (ii) promoters, but not 
necessarily executive officers, of the issuer, 
and (iii) persons who purchased at least 
$100,000 of the exempt offering. The “ac- 
credited investor” concept contained in 
Regulation D, which significantly 
broadens the number of persons excluded 
from the calculation of the 35 purchaser 
limit, was notably absent from the Florida 
private placement exemption, and this in 
practice limited the utility of Regulation D 
in the State of Florida. 

The 1983 amendment to §517.06i(12) 
has now incorporated the accredited 
investor concept. Under §517.061(12)(b) 
(5), any accredited investor is excluded 
from the calculation of the 35 purchaser 
limit. A definition of an accredited in- 
vestor identical to the definition of an ac- 
credited investor under Regulation D and 
§4(6) of the Act was added to §517.021 of 
the Florida Securities Act.8 

The amendment to §517.061(12)(b) 
made two additional revisions to the 
Florida private placement exemption. 
First, the required percentage of beneficial 
or equity ownership of a trust, estate or 
corporation was changed from 100 percent 
to 50 percent. Second, specified relatives of 
a purchaser were excluded from the calcu- 
lation of the 35 purchaser limit. Both re- 
quirements had formerly been excluded 
from the calculation of the 35 purchaser 
limit by Rule 3E-500.04(1),° but were 
enumerated in §517.061(12)(b) in order to 
ensure a proper statutory basis for the ex- 
clusions. 

Section 517.061(12)(b) retains the ex- 
clusion from the calculation of the 35 
purchaser limit for any purchaser who 
makes a bona fide investment of $100,000 
or more. The exclusion was retained 
because it provides greater flexibility than 
the similar exclusion under the accredited 
investor definition, which is limited to pur- 


chasers who purchase at least $150,000 of 
the securities being offered where the total 
purchase price does not exceed 20 percent 
of such purchaser’s net worth (or joint net 
worth with the purchaser's spouse) at the 
time of the sale and the consideration for 
the purchase is cash, marketable securities, 
as unconditional obligation to pay that is 
to be discharged within five years of the 
sale, or cancellation of indebtedness owed 
by the issuer to the purchaser.!® 

Section 517.061(a)(1), which contains 
the 35 purchaser limit, also was amended 
in two ways. First, a provision was added 
to allow the issuer to comply with the 35 
purchaser limit if it “reasonably believes 
that there are no more than 35 purchasers.” 
The reasonable belief standard is in 
addition to the issuer’s ability to rely on the 
actual fact that there are no more than 35 
purchasers. The revision was intended to 
allow an issuer, who in good faith attempts 
to sell to no more than 35 purchasers, to 
remain in compliance with the Florida 
private placement exemption even though 
it actually sells to more than 35 purchasers 
in the exempt offering due to an inad- 
vertent error or otherwise. Second, the 35 


purchaser limit provides that such limit is 
applicable for any one offering during a 
“rolling” 12-month period. Accordingly, if 
one offering continues for a period in 
excess of 12 months, the issuer may sell to 
more than 35 purchasers as long as there 
are no more than 35 purchasers in any 
consecutive 12-month period. 

Whether two or more ostensibly distinct 
offerings will be considered to bea part ofa 
larger offering, or “integrated,” under 
either Regulation D or the Florida private 
placement exemption is a question of fact. 
Five factors will generally be 
determinative: whether the offers or sales 
(i) are part of a single plan of financing, (ii) 
involve issuance of the same class of 
security, (ili) are made at or about the same 
time, (iv) are made for the same general 
purpose, and (v) involve the receipt of the 
same type of consideration. 

These criteria are codified at Fla. 
Admin. Code Rule 3E-500.01 and SEC 
Rule 502. The Florida rule, however, adds 
one additional factor to the determination 
of integration: “whether the offers or sales 
are made as part of a scheme or device to 
violate or evade any of the provisions of 


the [Florida Securities Act].”!! Regula- 
tion D applies the more logical approach 
of excluding offers or sales under such a 
scheme or device from use of the registra- 
tion exemption. An additional aspect of 
the Florida rule is that a private placement 
is not considered to be integrated with an 
offering registered with the State of 
Florida or the SEC if the private placement 
is completed prior to the submission of the 
application for registration.!2 


Solicitation, advertising and 
commissions 

Both Florida law and Regulation D 
prohibit general solicitation and general 
advertising; however, the activities that 
constitute general solicitation are more ex- 
pansively defined in Florida. Florida 
regulations include within the definition of 
general solicitation any letter, circular, 
notice, or other written communication, in 
addition to seminars and meetings. Such 
solicitation is prohibited unless the issuer, 
after reasonable inquiry, has reasonable 
grounds to believe that the recipient of the 
solicitation is both sophisticated and 
financially able to bear the investment 
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risk.!3 This broad definition, added as of 
September 20, 1982, severely limits solici- 
tation relating to a Florida private place- 
ment, including any form of “blind” 
communication to prospective investors. 

Regulation D contains no prohibition 
on the payment of commissions. The 
Florida private placement exemption also 
allows payment of commissions, but only 
to (i) dealers registered in the State of 
Florida, (ii) persons who consummate the 
sale to an investor outside the State of 
Florida, and (iii) persons associated with 
the issuer who are not selling the securities 
in private placement on a full-time basis.'4 

This Florida limitation on the payment 
of commissions poses numerous problems. 
For example, if the sale of securities in a 
nationwide offering is solicited in another 
state by a dealer not registered in the State 
of Florida, but is consummated, even 
partially, while the purchaser was in 
Florida, the Florida private placement 
exemption may be destroyed for the entire 
issue. In addition, if the issuer’s attorney, 
accountant or other professional, 
including an offeree representative, is 
compensated for the sale of securities, the 
availability of the private placement 
exemption may be defeated. 

Where sales are made to five or more 
persons, §517.061(12)(a)(5) of the Florida 
private placement exemption allows a pur- 
chaser to void any sale under the 
exemption within three days after the con- 
sideration for the sale is given to the issue 
or three days after such rescission right is 
communicated to such _ purchaser, 
whichever is later. Section 517.061(12)(a) 
(5) was revised by the 1983 amendment to 
make it clear that the right of a purchaser 
to void his purchase applies only when 
sales of the exempt offering are made to 
five or more persons in the State of 
Florida, regardless of the number of 
purchasers outside Florida. In addition, 
the right of rescission was amended to 
make it clear that the right does not protect 
persons who purchase securities outside 
the State of Florida. 

The disclosure requirements of the 
Florida private placement exemption con- 
tained in Rule 3E-500.05 complement the 
disclosure requirements of Regulation D 
and §4(6). An issuer may fulfill the dis- 
closure requirements of the Florida private 
placement exemption by providing access 
to all material books, records, contracts, 
and documents of the issuers and an 
opportunity to ask questions of appropri- 
ate executive officers or partners prior to 
the sale. Under Regulation D, where an 
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offering is made solely to accredited 
investors, no specific disclosure is re- 
quired. Access to all material information 
is presumed in the federal scheme due to 
the bargaining power of accredited 
investors. Where disclosure is required 
under the federal rules in other circum- 
stances, the information to be disclosed as 
specified in Rule 502(b)(2) is similar to the 
information to be disclosed under the 
Florida exemption. The Florida rules, 
however, require disclosure of certain in- 
formation not generally included in a 
Regulation D disclosure document. Listed 
below are disclosure items required by the 
Florida private placement exemption that 
differ from disclosure requirements under 
Regulation D. 

e A brief description of the business 
background of the “executive personnel 
and promoters” of the issuer. Assuming 
that the term “executive personnel” is 
identical in meaning to the term “executive 
officer” contained in Regulation D,!5 the 
difference lies in the inclusion of 
Under the Florida 
exemption, promoters, founders and or- 
ganizers of the business enterprise must be 


described even if they are not directors or 
officers of the issuer at the time of the 
offering of securities. Disclosure relating 
to promoters that are not currently execu- 
tive officers generally would not be 
required in a Regulation D offering unless 
the issuer were organized within five years 
prior to the offering and the offering were 
less than $5 million.'* 

e The amount of securities held or sub- 
scribed by affiliates or promoters. This re- 
quirement creates two problems. First, a 
new disclosure item for securities 
subscribed by affiliates and promoters 
must be added to the federal disclosure 
document. Second, because disclosure 
statements in private offerings are usually 
distributed initially in definitive form, the 
Florida requirement forces affiliates and 
promoters of an issuer to commit to pur- 
chasing a certain amount, or none, of the 
securities in each offering and requires 
disclosure of that amount. 

e A statement that the securities have 
not been registered with the State of 
Florida. 

e Executive remuneration, without 
regard to amount. The federal registration 


Winter Park, aye! 32789 


Offices and: the 


THE FLORIDA BAR JOURNAL/ OCTOBER 1983 


ing investigative agency. 
_ Our method of operation has been approved by the Florida Bar att 
Professional Ethics Opinion 77-8 and we are licensed by the state. =~ 
Call or write for rochure listing fullrange of services. 


forms require disclosure only of the five 
highest paid officers and directors whose 
compensation exceeds $50,000 and of the 
compensation of all the officers and 
directors as a group.!7 

e Compensation to promoters. 

e Description of prior offerings, if 
material to the current transaction. Al- 
though this disclosure is not expressly re- 
quired under Regulation D, the disclosure 
may generally be required because of its 
material nature. 


e Adverse actions taken by any state, 
federal, or self-regulatory agency against 
or naming the issuer, any underwriter, any 
promoter, or any officer or director of the 
issuer. This requirement is in addition to 
disclosure of pending material litigation, 
which is required under both the Florida 
private placement exemption and 
Regulation D.'8 

e A statement that sales to Florida 
residents are voidable by the purchaser 
within three days of the final sale. 
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¢ Financial statements. Florida regula- 
tions require a balance sheet and a 
statement of profit and loss as of a date not 
earlier than the end of the issuer’s most 
recent fiscal year, unless the date of the 
offering circular is within 90 days after the 
end of the fiscal year. If the date of the 
offering circular is within the 90-day 
period, third quarter data is satisfactory. 
Sales and net income information as of a 
date not more than 90 days prior to the 
date of the offering circular must be 
provided if the other financial data is as of 
a date 120 days or more prior to the date of 
the offering circular. 

e Disclosure for reporting companies. 
Under Florida law, issuers filing reports 
under the Exchange Act must provide 
prospective purchasers with (i) the infor- 
mation contained in the issuer’s annual 
report required to be filed under the 
Exchange Act or a registration statement 
on Form S-1, whichever is most recent, 
and (ii) the information contained in the 
most recent definitive proxy statement of 
the issuer. 

Notwithstanding the inconsistencies set 
forth above, Rule 3E-500.05 contains an 
advantageous “access to information” 
provision. To maintain the benefits of Rule 
3E-500.05 and, at the same time, facilitate 
the use of offerings under Regulation D in 
this state, Rule 3E-500.05 could be 
amended to state that any informational 
document prepared in compliance with the 
informational requirements of Regulation 
D would also comply with the requirement 
of the Florida private placement 
exemption for full and fair disclosure of all 
material information. 

Other changes which the Division of 
Securities could make to increase the 
flexibility of the exemption include the 
addition of a provision permitting an 
issuer under a Regulation D offering to 
comply with the three-day rescission right 
disclosure requirement in any appropriate 
manner, including a statement in a letter, 
rather than in the disclosure document 
itself, indicating that the sale is voidable by 
the purchaser within three days of pro- 
viding consideration. The Division could 
also ease the requirements of the 
exemption by amending the definitions of 
general solicitation and general advertis- 
ing, prohibited under the Florida private 
placement exemption and Regulation D, 
to conform more closely to the definitions 
contained in Rule 502(c) or Regulation D. 


Conclusion 


An_ issuer selling securities under 
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Regulation D should be able to utilize the 
Florida private placement exemption 
contained in §517.061(12) without sub- 
stantial difficulty, provided that the issuer 
is aware of the various inconsistencies be- 
tween the Florida private placement 
exemption and Regulation D. Many of 
these differences, which presently serve 
little purpose, could be eliminated or clari- 
fied by rules promulgated by the Division 
of Securities. BJ 
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315 U.S.C. §77b(15); Rule 215, 47 Fed. Reg. 
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Section 2(15) and Rule 215. 

4FLA. STAT. §§517.011-517.32 (1981). 
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management, was explored by the drafters of the 
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American Securities Administrators Associa- 
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9FLA. ADMIN. CODE Rule 3E-500.04(1). 
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Family Law 


Are children of divorced parents en- 
titled to child support while they are pur- 
suing a college education, notwithstanding 
the fact they have attained the age of 
majority? Consider this hypothetical situa- 
tion, which is not atypical in today’s 
society: 

Husband and wife, both professional, 
affluent people, are dissolving their 
marriage. They have a bright 17-year-old 
son, who plans to enter a prestigious uni- 
versity in the coming fall. There has never 
been any question that the son would go to 
college, and all his preparatory schooling 
has been focused in that direction. 

In her petition for dissolution, the wife 
prays for child support for their son, both 
now and continuing until he completes 
four years of college. Although the 
husband can afford to contribute to his 
son’s education, he does not want to be 
legally obligated to do so and is therefore 
opposing the wife’s claim for these 
expenses. 

Does the Florida dissolution court have 
jurisdiction to order the husband to sup- 
port his son through college, even though 
the child will turn 18 within a few months? 
This question has gained significance since 
the Florida Legislature lowered the age of 
majority from 21 to 18 years of age.! Prior 
to July 1, 1973, this issue seldom arose as 
most children had neared completion of 
their college education before they reached 
the previous age of majority of 21. 

Most,? but not all,3 courts continue to 
enforce pre-July 1, 1973, child support or- 
ders until the child reaches the age of 21, 
despite the fact that the age of majority was 
lowered to 18 and the child attained that 
age in the intervening years. 

Likewise, where the parties have, by 
agreement, determined that a parent shall 
provide support for a child beyond the age 
of majority, the courts have enforced such 
agreements. Holmes v. Holmes, 384 So.2d 
1295 (Fla. 2d DCA 1980); Archer v. Archer, 
(la: 2d DEA: 1983)):8 
F.L.W. 648. While the courts have not spe- 
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cifically so stated, this would presumably 
be true whether the agreement was 
executed prior to or after the effective date 
of F.S. 743.07. To be enforceable, the 
agreement must be a binding contractual 
undertaking on the part of the parent to be 
charged with the duty of support. The fact 
that a father has indicated a willingness to 
pay for his child’s college expenses on a 
voluntary basis,4 or has stated that he 
hopes to be able to send his children to 
college, or has set up a trust fund for his 
children’s higher education® does not rise 
to the level of contractual commitment re- 
quired by the courts to enforce support 
awards for college expenses. Unless the 
wife in our hypothesis above can secure 
her husband’s agreement to contribute to 
their son’s college education, she will have 
to prove that their son is dependent in 
order to establish his right to support. 


The Issue of Dependency 

Florida’s child support statute’ does not 
require child support to be terminated at 
the age of 18 years. Rather, it gives the dis- 
solution court the discretion to modify a 
child support award when, inter alia, the 
child reaches majority. When this statute is 
read together with F.S. 743.07(2),8 which 
permits courts to award support for de- 
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pendent persons beyond the age of 18 
years, the issue becomes clear: Are children 
aged 18 or over who are attending college 
dependent within the meaning of the 
statute? 

The Florida courts have struggled with 
the definition of dependency. Clearly 
children who suffer from physical or 
mental deficiencies are dependent on their 
parents and are therefore entitled to sup- 
port, notwithstanding the fact that they are 
over 18 years of age.? But is a college 
student who is mentally and physically 
healthy a dependent who is entitled to 
support? 

One of the earliest cases to address this 
issue was White v. White, 296 So.2d 619 
(Fla. Ist DCA 1974). In that case the trial 
court had ordered the father to pay child 
support for his 18-year-old son who was 
enrolled in college. The court of appeal 
reversed, limiting the term “dependent” to 
those persons who were unable to be in- 
dependent by reason of physical or mental 
incompetency. Since the child at issue was 
physically and mentally healthy and 
demonstrated his ability to be employed, 
he was not dependent and therefore not 
entitled to support during his college years. 
The White case is perhaps more 
noteworthy today for the dissenting 
opinion of Judge McCord, who stated that 
the question of whether a child is satis- 
factorily pursuing an education to become 
better equipped in life and the reasonable- 
ness of such a pursuit would be relevant to 
the issue of dependency. 

Nine months after the White decision, 
the Florida Supreme Court addressed the 
issue of dependency in Finn v. Finn, 312 
So.2d 726 (Fla. 1975). In Finn, the court 
approved an order requiring the father of 
twin boys of majority age to continue to 
support them while they attended college. 
The court could have restricted its decision 
to the narrow ground that the original 
divorce decree and child support order 
were entered in 1971, prior to the 
enactment of F.S. 743.07, which, by its 
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very language, was to be applied prospec- 
tively only.!° However, the Supreme Court 
gratuitously discussed the dependency 
issue at some length, strongly suggesting 
that a child of majority age who is attend- 
ing college may well be a “dependent” for 
child support purposes: 


In this age of sophisticated technology and 
economic complexity with the necessity of 
development of special skills to qualify for 
pursuit of a trade, profession or to obtain em- 
ployment, a person over 18 and less than 21 may 
indeed be dependent on the help of others to 
obtain whatever education and training is 
needed to be competitive in the economic system 
in which he must make his way. He and society 
have a right to expect his parents to meet that 
need to the reasonable extent of their ability to 
do so, and nothing in Chapter 73-21 says 
otherwise. 


The Finn court criticized the White 
decision, stating that its definition of a de- 
pendent person as one who is physically or 
mentally incompetent was much too 
narrow. It also quoted at length from 
Judge McCord’s dissent in the White case, 
characterizing it as “appropriate here and 
sound in every respect.” 

In spite of the Supreme Court’s language 
in Finn, the courts in at least four districts 
have determined that a child who is attend- 
ing college is not dependent and have re- 
fused to affirm awards of child support for 
college expenses on that basis. Dwyer v. 
Dwyer, 327 So.2d 74 (Fla. Ist DCA 1976); 
Slaton v. Slaton, 428 So.2d 347 (Fla. Ist 
DCA 1983); Wilkerson v. Wilkerson, 430 
So.2d 542 (Fla. Ist DCA 1983); Krogen v. 
Krogen, 320 So.2d 483 (Fla. 3d DCA 
1975); French v. French, 303 So.2d 668 
(Fla. 4th DCA 1974); Genoe v. Genoe, 373 
So.2d 940 (Fla. 4th DCA 1979); Klein v. 
Klein, 413 So.2d 1297 (Fla. 4th DCA 
1982); and Thomas v. Thomas, —— So.2d 
—_, (Fla. 5th DCA 1983), 8 F.L.W. 583. 
These decisions reflect the appellate courts’ 
continued adherence to the narrow White 
definition of dependency as a physical or 
mental incompetence. 

However, a degree of uncertainty 
remains in the cases with the result that the 
definitions of dependency among and 
within the circuits are not always 
consistent. For example, in contrast to the 
language in Klein, French and Genoe, that 
a child enrolled in college is not dependent, 
the court in Kern v. Kern, 360 So.2d 482 
(Fla. 4th DCA 1978), stated that a child at- 
tending college fulltime in an active pursuit 
of an advanced education may certainly be 
dependent. However, the court then 
reversed an award of child support for 
college expenses on the grounds that a 
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parent has no duty to provide his child with 
a college education. 

The cases of Briggs v. Briggs, 312 So.2d 
762 (Fla. 4th DCA 1975) and Watterson v. 
Watterson, 353 So.2d 1185 (Fla. Ist DCA 
1977) suggest that the definition of depen- 
dency might vary depending on the age of 
the child. Citing Finn, these courts stated 
that a child between the ages of 18 and 21 
might be dependent if engaged in a bona 
fide pursuit of an education. However, 
once a child reached 21 years, he would be 
considered dependent only if he suffered 
from a physical or mental deficiency. In 
Owens v. Owens, 415 So.2d 855 (Fla. Sth 
DCA 1982) the court affirmed an award of 
child support to an 18-year-old whom the 
court found to be dependent as he had not 
completed high school and could not doso 
while supporting himself at the same time. 
Perhaps Owens can be narrowly limited to 
the fact that the child at issue therein wasa 
high school rather than a college student. 
However, the court cited and agreed with 
the dicta in Finn which discussed the im- 
portance of education in our modern tech- 
nological society. 

In Nicolay v. Nicolay, 387 So.2d 500 
(Fla. 2d DCA 1980) the court accom- 
plished indirectly that which it was 
reluctant to do directly. Rather than 
awarding an increase in child support to 
finance the children’s education, the court 
granted the wife an increase in alimony 
because she had incurred increased ex- 
penses to single-handedly finance her 
daughters’ college education. In doing so, 
the court stated that it did not believe the 
legislature intended to deprive worthy 
children of funds needed for college, that 
children attending college might properly 
be considered dependents, and that there 
was no fixed rule forbidding courts from 
ordering parents to finance their children’s 
college educations. 

The court also stressed the compelling 
facts present in Nicolay: (1) the parties’ 
standard of living during the marriage was 
such that the wife could expect that her 
children would be provided with a college 
education; (2) the children were excep- 
tionally bright and outstanding candidates 
for college; and (3) the husband had the 
ability to contribute to their college sup- 
port. A later decision by the same circuit, 
in Szot v. Szot, 425 So.2d 172 (Fla. 2d 
DCA 1983) confirmed the court’s preoccu- 
pation with the compelling facts of 
Nicolay. In Szot, the court reversed a 
support award for the children’s college 
education, stating that no compelling facts 
existed and that Nicolay was not intended 


to have widespread application. The 
conclusion to be drawn from the foregoing 
is that most Florida appellate courts would 
be reluctant to find our hypothetical 
student a dependent once he turned 18, 
even if he was enrolled in college fulltime 
and in need of parental support to remain 
there. 


Procedural Considerations 

The cases have raised several procedural 
questions which must be considered by 
counsel when seeking support for a child of 
majority age. For example, at what point 
should dependency be determined—while 
the child is still a minor or after he has 
attained the age of 18? The cases are 
virtually uniform in stating that 
dependency is to be determined when the 
child reaches majority, not before. Fagan 
v. Fagan, 381 So.2d 278 (Fla. 5th DCA 
1980); Kern v. Kern, supra; Baldi v. Baldi, 
323 So.2d 592 (Fla. 3d DCA 1975); Cyr v. 
Cyr, 354 So.2d 140 (Fla. 2d DCA 1978)."! 

Who is the proper party to bring the ac- 
tion for support, the majority-aged child or 
his custodial parent? In Perla v. Perla, 58 
So.2d 689 (Fla. 1952), the Supreme Court 
suggested that the custodial parent was not 
the proper party to seek a support award 
for an adult dependent child. The later 
cases of Kern and Cronebaugh v. Van 
Dyke, 415 So.2d 738 (Fla. 5th DCA 1982) 
followed Perla, reasoning that child 
support was the right of the child which he 
could enforce sui juris once he obtained the 
age of majority. However, in Fagan and 
Holmes v. Holmes, 384 So.2d 1295 (Fla. 2d 
DCA 1980), the courts found that the 
custodial parents were the proper parties 
to enforce support awards for their 
majority-aged children. The most logical 
solution to the conflict on this issue would 
be to grant standing both to the custodial 
parent and to the child. This takes into 
consideration the fact that some children 
would be reluctant to sue their parents 
directly, and to limit them to this option 
might well contribute to the disintegration 
of the parent-child relationship.!? 

Is the dissolution court the appropriate 
forum to fix the responsibility of child 
support for an adult child? Perla answered 
this question in the negative. The later 
cases of White v. White and Kern v. Kern 
quoted and followed Perla on this issue. 
However, in Fagan a dissolution court 
awarded support for a dependent child of 
majority age. The court pointed out that 
Florida had enacted Chapter 743 as well as 
its no-fault dissolution statute!3 after the 
Perla decision, and since the dissolution 


courts, by statute, retained jurisdiction to 
modify child support awards when the 
child turned 18, they were an appropriate 
forum for post-majority support issues. 


Equal Protection Challenges 

Would a dissolution court’s order 
awarding support fora majority aged child 
for college expenses withstand a con- 
stitutional challenge on equal protection 
grounds? In Kern v. Kern, the court 
refused to affirm such an award, stating 
that since the children of a sound, har- 
monious marriage have no right to require 
their parents to provide a_ college 
education, the legislature would have no 
reasonable grounds to treat the adult 
children of divorced parents any different- 
ly. This reasoning was followed in White, 
Dwyer, and Thomas. 

However, statutes and case law in 
foreign jurisdictions awarding support for 
college-aged adults have withstood the 
equal protection challenge.'4 Under the 
equal protection test, the legislature can 
differentiate between persons similarly 
situated so longas the classification bears a 
reasonable relationship to a legitimate 
legislative purpose. McGowan v. 
Maryland, 366 U.S. 420, 425-426, 6 L. Ed 
2d 393, 399, 81S. Ct. 1101, 1105 (1961). It 
has been recognized that states do have a 
legitimate governmental interest in 
protecting the children of divorce to a 
greater degree than children of stable 
families. The reason for this is that divorce, 
by its very nature, has not only an 
emotional but also a negative economic 
impact on the lives of the family members 
involved. Kujawinski v. Kujawinski, 71 Ill. 
2d 563 (1978). Whereas children whose 
parents stay married most often continue 
to receive post-majority support,'5 non- 
custodial divorced parents generally do 
not support their children to the extent 
they would have had the marriage sur- 
vived. Therefore, statistically, children of 
divorce are exposed to greater economic 
hardship. It has also been recognized that 
the state has a legitimate governmental 
interest in maintaining a well-educated 
citizenry.'6 

The foreign cases which have upheld 
support awards past majority over consti- 
tutional challenges have relied on the fore- 
going reasoning, pointing out that any 
such duty of support is not absolute. 
Rather, it focuses on what the parents 
would have provided the child but for the 
divorce: if the parents could have been ex- 
pected to provide their children with a 
college education absent the divorce, then 


it is not unreasonable (and therefore not 
violative of the equal protection clause) to 
require them to do so in spite of the 
divorce. 


Foreign Law 


While most jurisdictions still do not 
recognize a right to child support past 
majority for college expenses!’ there is a 
growing minority to the contrary. Al- 
though the age of majority is 18 in New 
York, that state’s child support statute 
provides that parents can be required to 
support their children to the age of 21.!8 
This statute has been interpreted as 
allowing courts to award child support for 
a child over 18 for college expenses, but 
only where the parents have agreed to such 
an obligation or where “special circum- 
stances” exist to justify such an award. The 
special circumstances relied upon are 
similar to the compelling facts referred to 
in the Nicolay opinion: (1) the parents’ 
educational background, (2) the child’s 
academic ability and (3) the parents’ 
financial ability to provide the necessary 
funds. Kaplan v. Wallshein, 394 N.Y.S. 
2d 439 (1977). Thus, where the parents are 
college educated, the children show 
academic potential, and the parents’ social 
and economic status is one of affluence and 
accomplishment, the New York courts 
have ordered parents to pay for their 
children’s college educations Connolly v. 
Connolly, 443 N.Y.S. 2d 661 (1981); Lord 
v. Lord, 409 N.Y.S. 2d 46 (N.Y. Sup. Ct. 
1978); Frankel v. Frankel, 439 N.Y.S. 2d 
218 (1981). 

Similarly, Illinois provides by statute!® 
that a dissolution court may require either 
parent to pay for a child’s education 
regardless of whether the child has attained 
majority. In making such awards, the court 
is directed to look at all relevant circum- 
stances including (1) the financial 
resources of the parents, (2) the standard of 
living the child would have enjoyed but for 
the divorce, and (3) the financial resources 
of the child. This statute has passed con- 
stitutional muster on equal protection 
grounds, Kujawsinki, and accordingly, the 
Illinois courts have upheld awards for 
majority-aged children’s college expenses. 
Coram v. Coram, 408 N.E. 2d 418 (1980); 
Pauley v. Pauley, 432 N.E. 2d 661 (1982); 
Dwan v. Dwan, 439 N.E. 2d 1005 (1982). 


Conclusion 

The wife in our opening hypothesis 
will have a difficult time convincing a 
Florida court to order her husband to 
contribute to their son’s support for his 


THE FLORIDA BAR JOURNAL/ OCTOBER 1983 


educational expenses once he turns 18. 

The courts have been reluctant to affirm 
these types of awards unless the original 
child support order was entered prior to 
July 1, 1973, or the parties have agreed to 
post-majority support. However, the legal 
door is open for Florida courts to move in 
the opposite direction. Florida’s child 
support statute, which by its own terms is 
to be liberally construed, does not limit 
child support to minor children. F.S. 
743.07(2) permits courts of competent 
jurisdiction to order support for a 
dependent over the age of 18. In Finn v. 
Finn, the Supreme Court strongly 
suggested that a child over 18 who is 
enrolled in college may well be a dependent 
for support purposes. Since Finn, the 
question of post-majority support has 
twice been certified to the Florida Supreme 
Court.?° However, until such time as that 
court speaks directly to the issue, it appears 
that Florida will be reluctant to join the 
growing number of states that uphold child 
support awards for majority aged children 
who are pursuing a higher education. 8) 
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(Fla. 2d D.C.A. 1983) 8 F.L.W. 648; Hodge v. 
Hodge, 409 So.2d 230 (Fla. Ist D.C.A. 1982); 
Finn v. Finn, 312 So.2d 726 (Fla. 1974). 

3White v. White, 296 So.2d 619 (Fla. Ist 
D.C.A. 1974); Crumpton v. Crumpton, 314 
So.2d 233 (Fla. Ist D.C.A. 1975); Dwyer v. 
Dwyer, 327 So.2d 74 (Fla. Ist D.C.A. 1976). 

4Grapin v. Grapin, __ So.2d __, (Fla. 3d 
D.C.A. 1983), 8 F.L.W. 1109. 

>Blum v. Blum, 382 So.2d 52 (Fla. 3d D.C.A. 
1980). 

Slaton v. Slaton, 428 So.2d 347 (Fla. Ist 
D.C.A. 1983). 

7 FLA. STAT. §61.13(1) reads in pertinent part 
as follows: 
“In a proceeding for dissolution of marriage, the 
court may at any time order either or both 
parents owing a duty of support to a child of 
the marriage to pay such support as from the 
circumstances of the parties and the nature of 
the case is equitable. The court initially entering 
an order requiring one or more parents to make 
child support payments shall have continuing 


jurisdiction after the entry of such initial order 
to modify the amount of the child support 
payments, or the terms thereof, when such is 
found to be necessary by the court for the best 
interest of the child or children, when the child 
or any one of the children has reached the age of 
18 years, or when such is found to be necessary 
by the court because there has been a substantial 
change in the circumstances of the parties ” 

8 FLA. STAT. §743.07(2) provides in pertinent 
part that: “This section shall not prohibit any 
court of competent jurisdiction from requiring 
support for a dependent person beyond the age 
of 18 years.” 

9Fincham v. Levine, 155 So.2d 883 (Fla. Ist 
D.C.A. 1963) (epilepsy); George v. George, 360 
So.2d 1107 (Fla. 3d D.C.A. 1978) (debilitating 
muscular disorder); Fagan v. Fagan, 381 So.2d 
278 (Fla. 5th D.C.A. 1980) (severe psychological 
disorders). 

10FLA. STAT. §743.07(3) states: “This section 
shall operate prospectively and not 
retrospectively and shali not affect the rights and 


obligations existing prior to July 1, 1973.” 

George v. George, 360 So.2d 11076 (Fla. 
3d D.C.A. 1978). 

"See J. Sharpe’s dissenting opinion in 
Cronebaugh v. Van Dyke, supra. 

13FLA. STAT. ch. 61 (1971). 

'4Childers v. Childers, 89 Wash. 2d 592 
(1978); Kujawinski v. Kujawinski, 71 Ill. 2d 563 
(1978). 

'SR, Washburn, Post-Majority Support; Oh 
Dad, Poor Dad, 44 TEMPLE L.Q. 319, 329 n. 55 
(1971). 

'6 Childers v. Childers, supra. See this opinion 
for an excellent discussion of the equal 
protection issue as it relates to post-majority 
support. 

'7 See Kern v. Kern, supra, at footnote 4, page 
485. 

'8New York Family Court Act para. 413 
(1980). 

'9ILL. REv. STAT. para 513 (1977). 

20Owens v. Owens, supra; Krogen v. Krogen, 
supra. 
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years and 6000 cases. FREE telephone consultation ae 
with our Medical Director. Local Attorney References. ; 
FREE Literature, sample expert reports, and Medical- 5s 
11607 Foxclove Road, Reston, Virginia 22091 
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BRAKE, SUSPENSION & STEERING 


Expert with extensive investigative and testimony experience on auto- 
mobiles and light trucks. Free consultation. (305) 836-4435. 


POLICE PROCEDURES 


The nation’s most experienced police Symbol 
procedures and standards specialist. Univ. = 
criminologist and police malpractice ' 

authority who has worked with both plaintiff U + 
and defense in over 225 civil actions in 42 \ 

states—featured on “60 Minutes,” in 
Newsweek, U.S. News and World Report, a 
etc. Extensive experience in police litigation 18" Durable Stone 
involving excessive force, intentional and Antique Bronze 
negligent use of firearms, improper use of ; Finish 
police vehicles, and standards of police ¥ . 
conduct. Full credentials and references 
available on request. Certified National 
Academy of Police Specialists (N.A.P.S.) 


Dr. George Kirkham 


P.O. Box 2268 
and Associates, Inc. Winter Park, FL 32790 
P.O. Box 10556 


Tallahassee, FL 32302 
(904) 222-2476 


For the Professional 


Write for Free Brochure 


UNIQUE MOTIF CO. 


Your message could be on this page 


The Florida Bar Journal affords the dealer in goods and services for lawyers a 
unique opportunity to reach the 33,500 members of The Florida Bar. For 
information about advertising, call Clara Mae Hart at (904) 222-5286. 


FLORIDA 
Miami, Florida 33131 


_ATERIDA BAR EXAM APPLICA 


The Florida Nord Bar Review Course offers a complete study program, which enables you to 
prepare for the Florida Bar Exam where and when you want — ideal for both Florida and 
out-of-state residents. 
The program includes complete printed materials and practice Bar Exam grading and analysis. 
Comprehensive lectures are also available if desired — on cassettes for individual use and live 
during the 4 days immediately preceding the Exam, near the site of each Exam. 
CALL TOLL FREE 1-800-521-1916 FOR 
COMPLETE INFORMATION AND A FREE SAMPLE! 
Or write to us at our National Bar Review 
headquarters as follows: 
FLORIDA NORD BAR REVIEW COURSE 
W. Maple Rd., Suite A-120 
West Bloomfield, Michigan 48033 
FLORIDA’S MOST EXPERIENCED AND SUCCESSFUL BAR RE VIE w COURSE 


SENTENCING GUIDELINES, 
PROBATION AND PAROLE 
CONSULTATION, EVALUATION 
AND REPRESENTATION 


Sentencing Guidelines Application 

Pre- and post-sentence evaluation 

Pre- and post-conviction relief 
consultation 

Institutional transfers 

Executive clemency and pardons 

Restoration of civil rights 

Establishment and review of P.P.R.D. 


William L. Dreyer, P.A. 


Contact: 

Jay D. Ferris 

Paralegal Consultant 

2720 Blairstone Road, Suite E 
Tallahassee, Florida 32301 

or call (904) 878-2892 


Coming in November... 


Winners of the Journal's /aw office 
design competition describe the 
State of the art in workplaces for 
lawyers. 


Harvey Garod discusses. the 
master’s liability for torts of his 
servant 


Rare coins 


in the estate 
you’re 
handling? 


Having difficulty obtaining 
an accurate appraisai of the 
rare coins in an estate or trust 
you're handling? We can help 
with expert appraisals and 
specialized counseling on 
how to realize optimum 
returns on the collection 
you are dispersing. 
Member: 

American Numismatic Association 

Call us collect 

(305) 373-3001 


The Source for superb quality. 


FREE CATALOG of 
Reconditioned IBM 


Word Processors 
All with 90 days Free IBM Service. 
Save thousands of dollars! : 


521-3085 


In Michigan 


ber 800 482-3651 


catalog 
call toll-free or write 


W WORD PROCESSING EXCHANGE 
€ P.O. Box 7361, Ann Arbor MI 48107 
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‘ei often do you get bogged down 


ina mire of letters, memoranda and 
~ long distance phone calls? How many 
_ times do you suffer frustrating delays 
concerning corporate information? | 


Probably quite frequently, if yo 


haven't discovered Corporatian: : 
Information Services. 


At C.1.S. our only. business is serving 


the legal, banking and financial 


communities. We offer INSTACORP, a 


one-day 2 service for the preparation an 


filing of new articles c ir - 
We provide uniform commercial code 
information in as little as one day i 


special rush request. In fact, C.I.S. 
file or retrieve any document and 
information of public in Flor 

and Nationwide. Fast! _ 


you're out-of-state for more details 


about all of Our services and 


_GRVORATION ON SERVICES, INC. 


800-342-' 8086 


The Answer 


fren F. Bateman —_—Patricia Winn Carter Kenneth S. Green, . 
. Box §5-7395 P.O. Box 10295 P.O, Box $362. 
Tallahassee, FL 32302 Fort Lauderdale, FL 33310 
Palm Beach Co. Phone: 305/73 78600" | 


WEST PUBLISHING COMPANY | Michael L. - Bradley ‘Th D. Walsh Thomes 

50 W. Kellogg Bivd. 579-7th Avenue No. P.O. Box 1086 P.O. Box 5488 ‘Bo 
P.O. Box 3526 St. Paul, MN 55165 Naples, FL 33940 Holmes Beach, FL 33509 Jacksonville, FL 32247 Winter Park, 32789 
Phone: 305/945-0600 Phone: 813/876-2120 Phone: 904/396-0783 Phone: 305/6: 
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CJScostsless...andnowyourWestSales : | 

incentives for subscribing now. Contact your West Sales pc 

ur 


